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MARITIME LIEN. 


_ decisions of the House of Lords, the Judicial Com- 
‘ mittee of the Privy Council, and the Court of Appeal have 
gone far to settle the law relating to Maritime Liens as administered 
in the Courts of Admiralty which follow the maritime law of Eng- 
land. It has now been pointed out that, while on some occasions 
recourse is had to the jurisdiction ia rem for the purpose of giving 
effect to a maritime lien already existing and attaching to the res, 
on other oceasions any rights which a suitor may have over the res 
have their origin in the exercise of that jurisdiction, and not in the 
circumstances which called for it'. Except in two important parti- 
culars the controversy on this subject may now be regarded as at an 
end, though the reasoning by which the recently accepted distine- 
tions are supported may not be satisfactory to all minds ; and it may 
be questioned to what extent they rest upon any basis of principle, 
or are in accordance with history, logic, or convenience. 

It may now be taken as settled that a maritime lien exists in 
eases of (1) Seaman’s wages (Z/e Neptune, 1 Hag. 227, 238, 9); 
(2) Master's wages and disbursements (Z/e Sara, 12 P. Div. 158); 
(3) Salvage (see the judgment of Lord Stowell in Zhe Eleanora 
Charlotta, 1 Hag. 156; see also the M.S. Act, 1854, 17 & 18 Vict. 
c. 104, 8. 446); (4) Pottomry (The Tobago, 5 Rob. 218, 222), and 
Respondentia (The Cargo ex Sultan, Swa. 504, 510); and (5) Damage? 
by collision (7#e Bold Bueclengh, 7 Moo, P.C.C. 267; The Europa, 
Br. & L. 89). On the other hand, there is no maritime lien in favour 

' The nature and extent of these rights was recently discussed by the Court of Appeal 
in The Cella (13 P. Div. 82). 

* It is not intended to discuss here the question of the extent to which the lien for 
damage is available against an innocent owner. The authorities on the subject are 
referred to by Mr. Marsden in his article on ‘Two points of Admiralty Law’ (Law 


QUARTERLY, vol. ii. p. 369). Fresh light has heen thrown on the subject by the judg- 
ment of Sir James Hannen in The Tasmania (13 P. D. 110). 
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of the material-man for necessaries supplied either to a foreign ship, 
in virtue of 3 & 4 Vict. e. 65, 8. 6 (The Heinrich Bjorn, 10 P. Div. 
44; 11 Ap. Ca. 270); or to a ship elsewhere than in the port to 
which she belongs, and of which no owner or part-owner is domi- 
ciled in England or Wales, in virtue of 24 Vict. ¢. 10, 8. 5 (Zhe Two 
Evlens, L. R. 4 P. C. 161); or to a ship in a British possession in 
virtue of 26 Vict. e. 24, s. 10 (10) (The Rio Tinto, 9 Ap. Ca. 359); 
or for the building, equipping, or repairing of a ship, in virtue of 
24 Vict. c¢. 10, s. 4 (The Lyons, 57 L. T. N.S.818; The Two El/ens, 
ubi sup. at p. 168). No maritime lien is created by 24 Vict. ¢. 10, 
s. 6, in favour of the owner of goods laden on board a foreign ship, 
and damaged by the negligence or misconduct of the shipowner or 
his servants (Zhe Pidve Supérieure, L. R. 5 P. C. 482); nor by s. 11 
of the same Act in favour of mortgagees of ships. It is doubtful 
whether towage confers a lien: the more recent dicfa both in the 
House of Lords and the Court of Appeal are opposed to its existence 
(see the judgments in The Heinrich Bjorn, whi sup.). Tt is also 
doubtful whether the damage lien extends to personal injuries. 

From the above summary it appears that the maritime lien arises 
out of services, whether ordinary as those of seamen, or extra- 
ordinary as those of salvors; out of express contract, such as is 
contained in a bottomry bond; or out of collision, which is a tort. 
On the other hand, services as valuable, and in a sense as necessary 
as these, may be rendered ; and the ship itself may be dealt with by 
way of mortgage, and no lien will arise, though the Admiralty Court 
has jurisdiction to entertain claims respecting these matters. It is 
proposed to inquire whether there are any principles underlying 
these distinctions, and, if any, what they are ; and this inquiry will 
involve some examination of the various statutory enactments by 
which the jurisdiction of the Admiralty Court has been from time 
to time extended, and of the canons which have been laid down for 
their construction. 

‘A maritime lien is defined by Lord Tenterden to mean a claim 
or privilege upon a thing to be carried into effect by legal process’ 
(The Bold Buccleugh, 7 Moo. P. C. C. at p. 284; Abbot on Shipping, 
12th ed. p. 106). It has been more shortly defined as ‘a lien with- 
out possession,’ a definition which, though convenient by reason of 
its brevity, is obviously insufficient for scientific purposes, since it 
would include also a‘ vendor's lien.’ The special peculiarity of this 
claim or privilege is, that it ‘ travels with the thing into whosesoever 
possession it may come. It is inchoate from the moment the claim 
or privilege attaches, and when carried into effect by legal process, 
by a proceeding in rem, relates back to the period when it first 
attached.’ Thus, up to the value of the property to which it 


AUT 








on 


— 








Oct. 1888, ] Maritime Lien. 381 


attaches, and subject to the possibility of other liens existing or 
arising, Which may have priority, a maritime lien affords a very 
effective security to the person in whose favour it has been created, 
and will defeat a subsequent purchaser who has no notice of its 
existence. A clear statement of what is understood by the term 
‘Maritime Lien’ will be found in the judgment of Curtis, J. in the 
American case of The loung Mechanic, 2 Curt. 404. After accepting 
(p. 41¢) as ‘an accurate description of a Maritime Lien, the defini- 
tion given by Pothier of an hypotheecation— The right which a 
creditor has in a thing of another, which right consists in the power 
to cause that thing to be sold. in order to have the debt paid out of 
the price. This is a right in the thing, a jus in re’—he goes on to 
say, ‘It is not merely a privilege to resort to a particular form of 
action to recover a debt.... It is an appropriation made by the 
law of a particular thing as security for the debt or claim; the law 
creating an incumbrance thereon, and vesting in the creditor what 
we term a special property in the thing, which subsists from the 
moment when the debt or claim arises, and accompanies the thing 
even into the hands of a purchaser.’ The words ‘ special property’ 
are perhaps open to exception, as suggesting a right of dominion 
which might under some circumstances be exercised without the 
aid of a court of law, whereas in fact the person in whose favour a 
maritime lien exists never does acquire any property in the thing 
affected by it (see the judgment of Lord Stowell in The Tohago, 
5 Rob. at p. 222); but if we substitute the word ‘right’ for those 
words, we shall have a sufliciently full and accurate definition for 
all practical purposes. 

The question has been much agitated whether during the period 
immediately preceding the extension of its jurisdiction, which was 
begun in 1840, the Court of Admiralty entertained suits in rem in 
any case in which there was not an existing maritime lien. This 
question will call for observation later. Whatever the answer may 
be, it is certain that that court exercised a jurisdiction in personam 
in such cases. It is also agreed that, prior to 1840, the jurisdiction 
in rem Was exercised in all the cases which have been referred to 
above as giving rise to a maritime lien, except the second (master's 
wages and disbursements), and subject to this, that in cases of 
salvage or collision there was no jurisdiction where the cause of 
action arose within the body of a county. In all these cases the 
jurisdiction ix rem was employed to enforce a maritime lien which 
already existed. On the other hand, the Admiralty Court would 
not entertain suits iz rem for necessaries where there had been no 
hypothecation of the ship, and it is undoubted that the supply of 
necessaries conferred no maritime lien on the person supplying 
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them (see Justin v. Ballam, 1 Salk. 34; The Neplune, 3 Hag. 129; 
3 Kn. 44). 

Under these circumstances was passed the Act of 1840, the sixth 
section of which provides ‘that the High Court of Admiralty shall 
have jurisdiction to decide all claims ... in the nature of salvage 
fur services rendered to, or damage received by, any ship or sea-going 
vessel, or in the nature of towage, or for necessaries supplied to any 
foreign ship or sea-going vessel, and to enforee payment thereof, 
whether such ship or vessel may have been within the body of 
a county, or upon the high seas. at the time when the services 
were rendered or damage received, or necessaries furnished in 
respect of which such claim is made.’ The jurisdiction of the 
High Court of Admiralty was further extended by the Admiralty 
Court Act, 1861, of which it will be sufficient to notice four sections: 
By sect. 5,‘ The High Court of Admiralty shall have jurisdiction 
over any claim for necessaries supplied to any ship elsewhere than 
in the port to which the ship belongs.’ By sect. 6, ‘The High 
Court of Admiralty shall have jurisdiction over any claim by the 
owner or consignee or assignee of any bill of lading of any goods 
carried into any port in England or Wales in any ship, for damage 
done to the goods, by the negligence, &c. of the owner, master, or 
crew of the ship unless (in the case of each section) it is shown that 
at the time of the institution of the cause any owner or part-owner 
of the ship is domiciled in England or Wales.’ 

Previously to the last mentioned statute it had been enacted by 
sect. 191 of the M. S. Act, 1854, that ‘every master of a ship 
shall, so far as the case permits, have the same rights, liens, and 
remedies for the recovery of his wages which ...any seaman... 
has for the recovery of his wages; and if in any proceeding in any 
Court of Admiralty ... touching the claim of any master to wages 
any right of set-off or counterclaim is set up, it shall be lawful for 
such Court to enter into and adjudicate upon all questions, and to 
settle all accounts ... between the parties to the proceeding, and 
to direct payment of any balance which is found to be due.’ It 
was further provided by seet. 10 of the Admiralty Court Act, 1861, 
that ‘the High Court of Admiralty shall have jurisdiction . . . over 
any claim by the master of any ship for wages earned by him on 
board the ship, and for disbursements made by him on account of 
the ship. By seet. 35, ‘The jurisdiction conferred by this Act... 
may be exercised either by proceedings in rem, or by proceedings ix 
personam,’ 

It will be observed at the outset that if we omit for the present 
‘towage’ from our consideration, the several subject-matters 
dealt with by the above quoted sections may be divided into two 
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classes: those, namely, in respect of which prior to 1840 the 
Admiralty Court exercised jurisdiction ix rem enforcing a maritime 
lien ; and those in respect of which it exercised no such jurisdiction. 
To the latter class belong necessaries, damage to goods, and master’s 
wages and disbursements; as regards the last mentioned of which, 
it is to be observed that the court always exercised jurisdiction 
over the closely allied subject of Seamen's Wages, and that before 
the passing of the Act which gave the court jurisdiction over 
master’s claims for disbursements, a maritime lien had, by express 
enactment, been conferred upon masters for their wages. 

The use of the general words ‘shall have jurisdiction’ has given 
rise to much discussion as to whether, in respect of ccrtain of the 
subject-matters dealt with, they confer a maritime lien. At first 
sight it would appear that, if those words are sufficient to confer 
such a lien in one case, it should follow that they do so in another. 
At least it would seem that, if they confer a maritime lien in 
connexion with one kind of claim, they must do so in connexion 
with another kind of claim, in respect of which jurisdiction is given 
by the same section, and which is separated from the former by the 
disjunctive particle only (see T/e Tio Ellens, L. R. 4 P. C. at p. 167). 
‘The truth is, however, to use the words of Lord Bramwell (11 Ap. 
Ca. 282),‘that the legislature was not thinking of a maritime lien, 
and if it has been given, it has been so unintentionally. Accord- 
ingly the courts have seen their way to discriminating between the 
ditterent subject-matters over which the jurisdiction of the Court of 
Admiralty has been from time to time extended; and the classifi- 
cation above hinted at has afforded them a canon of construction in 
following out the process of discrimination. This canon of con- 
struction may be formulated as follows :—Where the effect of the 
enactment has been to widen, or remove the limits placed upon, 
a jurisdiction ix rem already existing and founded on a maritime 
lien, the maritime lien accompanies the enlarged jurisdiction, and 
is coextensive with it. But where the effect has been to give the 
court a new jurisdiction, or to enlarge a jurisdiction previously 
existing, whether iz rem or in personam, without a maritime lien, no 
maritime lien is conferred in the absence of express words creating 
it. (See the judgment of Dr. Lushington in 7/e Mary Ann, L. R. 
1A. & E.8; and that of Lord Esher, M.R. in 7he Sara, 12 P. Div. 
at p. 162.) 

It cannot be denied that the principle here stated is a reasonable 
one, though it has been, and may again be, found to be difficult of 
application. In accordance with it, it is held that damage within 
the body of a county confers a maritime lien (7/¢ Bo/d Buecclengh, 
7 Moo. P.C.C. 267. The point was not argued, but there is little 
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probability of its ever being raised with success. See per Lord 
Bramwell, 11 Ap. Ca. at pp. 282, 283). Common Practice admits 
the same right as resulting from salvage services rendered within 
the body of a county. Upon the same principle it has been held 
that, a statutory lien for their wages having been conferred upon 
masters, and made available under certain conditions and cireum- 
stances for the recovery of disbursements also by s. 191 of the 
M.S. Act, 1854, the extended privileges conferred upon them by 
the roth section of the Admiralty Court Act, 1861, carried with 
them an extended maritime lien. (See The Mary Ann and The Sara, 
uhi sup.) On the other hand, and in accordance with the same 
principle of construction, it has been held, as pointed out above, 
that the various enactments which have given to Courts of Ad- 
miralty jurisdiction to entertain claims for necessaries and for 
damage to goods confer no maritime lien on persons entitled to 
prefer such claims: nor does it appear to have ever been con- 
tended that either sect. 3 of the Act of 1840, or sect. 11 of the 
Act of 1861, which empower the Admiralty Court to entertain 
claims by mortgagees, gave rise to such a lien. (See the remarks 
of Dr. Lushington in 74e Mary Aun, whi sup.) 

The inconvenience of the canon of construction under discussion 
arises from the fact that it involves in each case an historical 
inquiry as to whether the Court of Admiralty exercised jurisdiction 
over the subject-matter in question, and if so, what was the nature 
of the jurisdiction exercised. It is also open to the objection that 
it suggests no reason founded on principle for the existence of a 
maritime lien in some cases, and its non-existence in others. 

The first mentioned inconvenience may be illustrated by re- 
ference to the cases of necessaries and towage. Although it is 
clear that the Court of Admiralty, prior to 1840, exercised, in the 
absence of a bottomry bond, no jurisdiction over claims for neces- 
saries supplied, as is usually the case, on the land, whether in this 
country or abroad; it is by no means clear that that court would 
have refused to entertain a suit for necessaries supplied on the high 
seas, if any such case could be supposed to arise under cireum- 
stances not amounting to a salvage service. Nor is it at all clear 
how such a jurisdiction, if exercised, could have been prohibited, 
seeing that it would not have been obnoxious to the statutes of 
Richard II. Authority, so far as it goes, seems to favour the 
existence of such a jurisdiction. Thus Sir Edward Coke concludes 
(6 Rep. Admiralty, Part xii, p. 79): ‘the Admiral hath jurisdiction 
to adjudge things done upon the high seas, from whence no pais 
may come; . . . without question, so long as there hath been trade 
and traffic . .. there was marine jurisdiction to redress . . . offences 
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upon the sea; and to determine all contracts made there. And 
Comyn’s Digest, Title Admiralty, E. 19, ed. 1793, contains the 
following :—‘ So the Admiralty shall have jurisdiction upon con- 
tracts made super a/tum ware. ‘So he (the master) may hypothecate 
the goods, or the ship.... And every contract of the master, by 
the law marine, imports an hypothecation. [And though the con- 
tract for repairs be made upon the land, and the money paid there, 
yet as the cause of hypothecation arises upon the sea... the suit 
shall be in the Admiralty Court.]’ The werds in brackets do not 
appear in the original edition. They are in accordance with the 
decision in Te Tri/ent (1 W. Rob. 31). From the passage quoted 
it would seem to have been the opinion of the editor not only that 
the Admiralty Court had jurisdiction over all contracts made at 
sea; but also that such contracts imported an hypothecation, that is, 
conferred a maritime lien; whereas an express hypothecation by 
bottomry bond would confer jurisdiction on the court, though the con- 
tract for repairs was made on land, provided that the circumstances 
giving rise to it occurred at sea. And this view may throw light 
on some of the early decinions *, which are very obseure, owing to 
the impossibility of ascertaining the facts on which they were 
founded, and not easy to reconcile. 

On the other hand, there is good reason for supposing that the 
arrest of ship or goods was in its origin merely a means of securing 
the appearance of the defendant in a maritime cause, and enab ling 
the court to give effect to its judgment in default of such ap- 
pearance. (See the judgments of Dr. Lushington in 7/e Alexander 
Larsen, 1 Wm. Rob. 288, 294; and Tie Fo/ant,1 Wm. Rob. 383. 387, 
388 ; 1 N. of C. 508.8.C.) Upon this supposition it would appear 
that the doctrine of maritime lien is a later outgrowth from the 
practice of arrest. Certainly no suggestion of a maritime lien, or 
an implied hypothecation, is to be found in Clerke’s Praxis (ed. 
1722; the book was originally published about the close of the 
sixteenth century), where it is expressly stated (art. 41) that the 
priority of different claimants against the same fund is to be deter- 
mined by the dates at which they commenced their respective suits,— 
the rule recently applied by the Court of Appeal between the con- 
flicting claims of plaintiffs taking statutory proceedings i” rem, and 
not entitled to a maritime lien (Ze Ce//a, 13 P. Div. 82). In this 
view, in order to arrive at the true construction of the sections 
extending the jurisdiction of the Admiralty Court over claims for 
necessaries, it would become material to inquire, not only whether 
such jurisdiction had ever been exercised over such claims when 


' E.g. Watkinson v. Barnardiston, 2 P. Wms. 367 ; Justin v. Ballam, 2 Ld. Raym. 
835; Bridgeman’s Ca., Hob. 11. 
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they arose entirely on the high seas, but also whether it had been 
exercised at any time since the right to arrest the ship or goods 
of an absent defendant developed into a right of maritime lien. It 
is sufligient to indicate the possibility of such an inquiry being 
necessary, in order to demonstrate the inconvenience of the canon 
of construction under consideration. 

Since the decisions in The /einrich Bjorn and The Rio Tinto (ubi 
sup.) the diseussion of the questions just touched upon, however 
interesting it may be in an historical point of view, has become, so 
far as necessaries are concerned, entirely academical. It may 
nevertheless acquire a practical importance whenever the question 
is definitely raised, as it probably may be in the not distant future, 
whether /vwage confers a maritime lien. It is sufficient to indicate 
here, so far as the ancient jurisdiction of the court is concerned, 
that towage may be said to occupy a position intermediate be- 
tween salvage and necessaries. It has: more in common with the 
latter than with the former, for it arises out of contract; but that 
contract is one which in the nature of things would, as often as not, 
be entered into and performed upon the high seas, and would there- 
fore, prior to the recent statutes, have fallen from time to time 
within the jurisdiction of the Court of Admiralty. It follows, that, 
although, as was pointed out by Dr. Lushington in Te Wataga 
(Swa. at p. 167), the practice of obtaining towage services is of 
recent origin, the old authorities may furnish us with principles 
for determining, apart from statutory extensions of jurisdiction, 
the relation of the Court of Admiralty to claims for such services. 
It is probable that, if the question of the existence of a maritime 
lien for towage services depended upon the old authorities only, 
the courts would have no difficulty in relegating such services to 
the same category as necessaries, and declaring against that pri- 
vilege. The tendency of recent dic/a is certainly in that direction. 
(See per Lord Bramwell in 7%e Heinrich Bjorn, 11 Ap. Ca. at p. 283, 
and per the Court of Appeal in the same case, 10 P. D. at p. 52.) 
But with the greatest respect, it is pointed out that these dicta 
were not necessary to the decision of that case, and submitted that 
the question is still open for discussion. 

Notwithstanding the statement of Dr. Lushington in 7/e Wataga 
(ubi sup.), decided in 1856, that the Court of Admiralty, prior to 
the statute of 1840, ‘had not jurisdiction over simple towage, which 
was only then coming into use,’ it would seem that that court did 
exercise jurisdiction ix rem in cases where salvage was claimed, but 
the services amounted only to ‘simple towage’ (see Zhe Isabella, 
3 Hagg. 427, which came before Sir John Nicholl in 1838). If then 
it could be shown that, whatever may have been the practice at the 
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beginning of the last century, in the words of Lord Watson (11 Ap. 
Ca. 278), ‘at the time when the Act of 1840 was passed it was not 
the practice of the Admiralty Court to sustain an action /# rem, ex- 
cept at the instance of a plaintiff who had either a real right in, or 
a proper lien over, the vessel against which it was directed, it 
would seem to follow that a maritime lien was recognised, in 
certain circumstances at least, as arising out of towage services, 
prior to the passing of that Act. The proposition above quoted 
appeared to Lord Watson to be borne out by the authorities cited ; al- 
though a contrary opinion is decidedly expressed by Lord Fitzgerald 
(p. 286), and somewhat less strongly by Lord Bramwell(p. 284). With 
regard to the latter view it is respectfully pointed out that it goes 
| further than was necessary for the decision of the case before the 
: House ; that no authorities in support of it are referred to by those 
noble lords; and that it is in direct conflict with the deliberate 
opinion of the Privy Council expressed in the cases of Te Neptune 
(3 Kn. at p. 116), and Zhe Bold Buceleugh (7 Moo. P.C. C. 267). 

In this connexion it may be pointed out that the collocation of 
the words composing the sixth section of the Act of 1840, the 
material parts of which are set out above, is such as to favour the 
view that the legislature regarded ‘claims ... in the nature of 
towage’ as belonging rather to the same category with ‘claims . 
in the nature of salvage for services rendered to, or damage received 
by, any ship, than to that of ‘claims... for necessaries supplied.’ 
This view derives support from the language of Dr. Lushington in 
The Ocean (2 Wm. Rob. at pp. 370, 371), where he says, ‘ The former 
part of this section is intended to refer generally to all ships or sea- 
going vessels, whilst the latter is to receive a more limited con- 
struction, and is to be confined exclusively to foreign vessels. The 
intention of the legislature in thus framing the section is, I con- 
ceive, obvious upon the face of it. Pefore the statute was passed, 
all claims for salvage, and all questions of damage, as also all 
demands for towage services, when the transaction took place 
within the body of a county, were cognizable in the courts of law 
alone. . . . For the convenience of parties who might so render ser- 
vices, or receive a damage, it was deemed expedient to restore the 
ancient jurisdiction of the Court of Admiralty. . .. So much for the 
earlier portion of the sixth section. It remains that I should now 
consider the clause with respect to necessaries supplied to “any 
foreign ship or sea-going vessel.” These I have already stated are 
confined exclusively to foreign vessels.’ On the other hand, it must 
be admitted that a contrary opinion is expressed in the judgment 
of the Court of Appeal in 7%e Heinrich Bjorn (ic P. D. at p. 52), 
where it is stated that the section conferred jurisdiction ‘for 
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towage services rendered to any foreign ship, a construction which 
it is submitted is unnatural and would limit the scope of the 
section in a manner never intended by the legislature. 

Before quitting this part of the subject it should be pointed out 
that authority, so far as it went, before the recent decisions with 
regard to necessaries, favoured the existence of a maritime lien for 
towage services: though the point was never raised in argument. 
Thus in La Coustancia (4 N. of C. 512, decided in 1846) claims for 
towage were allowed to rank, along with wages, in priority to 
previous bottomry bonds: and the same principle was adopted 
without discussion in The St. Lairence (5 P. D. 250). 

Again, in a ease recently heard before Mr. Justice Butt (Ze 
Victoria, 13 P. D. 125) as to the distribution of the fund among 
the various claimants in a limitation of liability action, the learned 
judge threw out a suggestion in the course of the argument, that 
personal injuries inflicted by a ship might confer a maritime lien, 
On principle it would seem difficult to deny the justice of this 
view, or to formulate a satisfactory reason why damage occasioned 
toa man’s property should give rise to rights of a higher nature, 
and be the subject of a more effective remedy than an injury 
occasioned under the same circumstances to his person. There 
appears, however, to be no authority establishing the existence of 
a lien in the latter case, although there is abundant evidence of the 
jurisdiction of the Admiralty over personal torts arising on the high 
seas. (See for example The Ruckers, 4 Rob. 73; The Agincourt, 
1 Hag. 271; and the judgment of Story, J. in the American case 
of De Lorio v. Boit, 2 Gallison, 398, where the question is discussed 
at length.) In all these cases, however, the action was in personam, 
and the language of Story, J.-is in accordance with this cireum- 
stance :— Nothing is more common than a libel against the master 
or owner in personam, In respect also to personal torts on the high 
seas, the process is necessarily iv personam. Still there is no good 
reason apart from authority, why, where the injury is ‘ physically 
caused by the ship,’ to use the language of the Master of the Rolls 
in The Vera Cruz (g P. Div. at p. 99), ‘as if a man were injured by 
the bowsprit of a ship, the process should not be ix rem. The state 
of the authorities, however, is such, that in all the cases in which 
it has been sought to establish a right i rew in respect of personal 
injuries or loss of life occasioned by collision, reliance has been 
placed rather upon sect. 7 of the Admiralty Court Act, 1861,— The 
High Court of Admiralty shall have jurisdiction over any claim 
for damage done by any ship,—coupled with sect. 35, than upon 
the ancient practice of the Court in such cases. (See The Sy/ph, 
L. R. 2 A. E. 241; The Vera Cruz, 10 Ap. Ca. 59; 52 L. T. N.S. at 
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p- 474, Where the argument on this point is better reported; and 
the language of Cockburn, CJ., in Swith v. Brown, L. R. 6 Q. B. at 
p- 731,—* Whatever may have been the pretensions of the Court 
of Admiralty in ancient times to jurisdiction in the matter of per- 
sonal injuries arising on the high seas,... it is admitted that as 
regards personal injuries caused by collision, no such jurisdiction, 
independently of recent statutes, has existed in modern times.’) 
Authority, therefore, or rather the absence of it, seems opposed to 
the existence of a lien for personal injuries; and it cannot. con- 
sistent!y with the above canon of construction, be contended that 
sect. 7 of the Admiralty Court Act, 1861, is sufficient by itself to 
confer a maritime lien, even if the word ‘damage’ be construed 
to include personal injuries, a construction which is still open to 
question. (See Swith v. Brown, L. R. 6 Q. B. 729; The Franconia, 
2 P. Div. 163; The Vera Cruz, 9 P. Div. 96; 10 Ap. Ca. 59.) 

So stands the question with regard to statutory enactment and 
authority. 1t will now be well to consider whether the existence 
or non-existence of a maritime lien in particular cases is determined 
by relation to any principles, and if so, what those principles are. 
And this again may assist in the solution of the question with 
regard to towage and personal injuries, by enabling us to see 
whether they in their nature fall within or without such principles. 

For this purpose, if the several matters which give rise to mari- 
time lien be examined, it will be found that they contain at least 
one common element, and that, if classified, they will fall into 
groups, the components of which contain certain other common 
elements. Those matters, it will be remembered, are (1) Wages 
(including for this purpose master’s disbursements): (2) Salvage ; 
(3) Bottomry (including respondentia); and (4) Damage. The ele- 
ment which is common to all these is the general’ impossibility of 
inquiring at the time when the liability arises as to the character 
and circumstances, or even, in some cases, the whereabouts of the 
persons rendered liable. This element may be elliptically formu- 
lated as ‘Inaccessibility of owner. It may be objected that it is 
not necessarily present in the case of wages. But a moment's con- 
sideration will show that the shipping business could not be carried 
on unless seamen were usually—nay almost invariably—engaged 
without any communication with the owner of the ship; and that, 
as regards master’s wages, although in most cases the master com- 


' See as to bottomry La Veahel (1 Dod. 274, 5). This proposition is not of course 
intended to be taken as universally true. Circumstances for example can be conceived 
in which an owner himself might be compelled to enter into a bottomry bond, either 
because his credit was difficult to inquire into, or because he had nme: not to mention 
the frequent case of salvage services rendered to vessels known to belong to individuals 
or companies whose solvency was never in doubt. 
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municates directly with his owner, and has the opportunity of 
inquiring into his position and circumstances occasions very fre- 
quently arise upon which a master has to be appointed at a distance 
from the home port, and without any such opportunity. It is 
further to be remarked that the master, prior to the passing of the 
M.S. Act of 1854, had no lien either for wages or disbursements, 
and that consequently, if his case be an exception, it is emphatically 
the exception which proves the rule. 

Beyond this, it is true that damage has little, if anything, in 
common with wages, salvage, and bottomry. Put, on the other 
hand, it is to be pointed out that the three last mentioned are 
characterised by the common element of necessity. Each of them 
is, in the circumstances, essential to secure the successful termina- 
tion of the voyage. It is unnecessary to refer to authority for the 
establishment of this proposition with regard to wages and salvage. 
That it is true as regards bottomry appears from the language of 
Dr. Lushington in T4e Trident (1 Wm. Rob. at pp. 31, 32), where 
he says,— The jurisdiction of this court to inquire into their 
validity’ (i.e. the validity of bottomry bonds) ‘does not depend 
upon the mere locality of the residence of the owner. It depends, 
I think, upon the absolute necessity of the case’; and this necessity 
he defines as follows :—* Where the master is in such a condition 
that it is impossible for him to meet the necessary disbursements, 
and he has no means of procuring money but upon the eredit of 
the ship.’ (See also as to respondentia The cargo ex Su/tan, Swa. 
504, 510; and the definition of the conditions necessary to a valid 
bottomry bond by the present Master of the Rolls in 7/e Gaetano 
and Maria, 7 P. Div. 137, 144.) 

It is further to be observed that salvage, bottomry, and damage 
have an element in common which wages have not: that, namely, 
of emergency. The liability arises from the occurrence or con- 
tinuance of sea perils which could not be, or at any rate were not, 
foreseen. There are also special considerations founded on public 
policy, and applicable to the cases of wages, salvage, and damage. 
In the first two cases a justification for the existence of a maritime 
lien may be found in the importance of encouraging seamen and 
salvors to spare no effort which may tend to the safety of ship 
and cargo. In the last case such a justification may be found in 
the necessity of giving to the owners of ships every inducement to 
insist upon their being navigated with due regard to the safety of 
other vessels and the preservation of human life. Lastly, it is to be 
borne in mind that a bottomry bond has this special feature, that 
its validity depends upon the holder of it taking the ‘ maritime 
risk.’ In the cases of wages, salvage, and damage, and in the 
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ordinary ease of necessarics, if the res is lost, claims can sti!l be 
enforced ia personam. In bottomry, if the ship perish m «/imere, 
the loss falls entirely on the lender (see The Atlas, 2 Hag. 48. 573 
dhe Royal Arch, Swa. 269, 280, 282; Cochraue v. Gilkixon', 16 Court 
uf Sess. Cas. Se. 548): a circumstance which affords a special 
reason for insuring to the lender the enjoyment of his security, 
when the voyage is successfully accomplished. 

Proceeding to generalise, it appears that in every case of mari- 
time lien we find among the circumstances in which it arose, the 
inaccessibility in general of the owner of the property subject to 
the lien, coupled with two at least of the following elements, 
namely, necessity, emergency, some ground of public policy 
justifying the lien. 

Let us turn now to two of the most important of the claims 
against shipowners, which, while having something in common 
with the four above mentioned, confer no maritime lien, namely, 
‘necessaries’ and general average. With regard to ‘necessaries, 
it is to be observed that no enactment was needed to give the 
Court of Admiralty jurisdiction where there was a bottomry bond. 
It may also be presumed that a bottomry bond would be given 
wherever the circumstances justified it. The object of the legis- 
lature, as embodied in the statutes of 1840 and 1861, would there- 
fore appear to be to give the Court jurisdiction iz rem over claims 
for necessaries in cases where, although the owner was or might be 
presumed to be inaccessible, a bottomry bond would not be 
sustained ; in other words, over claims for necessaries supplied, 
paradoxical as it may seem, under cireumstances not amvunting 
to ‘necessity’ as defined above*. Here we have a case of a 
liability accompanied by ‘ inaccessibility of owner, but unaccom- 
panied by any of the other elements above enumerated. It has 
been held not to give rise to a maritime lien. 

* In that case a bill was drawn by the master upon his owners, by way of collateral 
security, it being arranged that the bond should be cancelled on the acceptance of the 
bill. The ship having been lost, it was held that the owners were not personally liable. 
It does not appear to have been settled, whether, where a bill has been drawn by way of 
collateral security for money advanced on bottomry, and accepted, the acceptance would 
have the etfect of avoiding the bond as putting an end to the maritime risk taken by the 
bondholder, or whether the bill itself would be held to be subject to that risk. The 
latter view appears to have been held in America (The Hunter, Ware, 252, 3). It would 
seem that one of these results ought to follow, consistently with the doctrine referred to 
in the text. On the other hand, it appears to have been the view of the Exchequer 
Chamber in Stainbank v. Shepard (13 C. B. at p. 444) that, in order to discharge the 
bottomry, the bills must be not only accepted but paid. The question is perhaps hardly 
likely to arise in practice. 

~ This statement appears at first sight to conflict with the language of Dr. Lushington 
in The Ocean (2 W. Rob. 368); but it is submitted that it is in accordance with more 
recent decisions of the same learned judge (e.g. The Perla and The West Friesland, 
Swa. 353, 454); and with the considered judgment of Sir Robert Phillimore in The 


Riga (L. R. 3 A. & E. 516, 522), where a liberal interpretation is given to the word 
‘ necessaries.” 
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The liability to a general average contribution arises from the 
necessary sacrifice of a portion of the venture, in order to save the 
remainder from the peri!s of the sea. It takes its origin in neces- 
sity and emergency. But it arises between shipowner and cargo- 
owner, who have already entered into the contract of carriage the 
one with the other, and who may be presumed to have made all 
prudent inquiries as to one another's solvency. The element ‘in- 
accessibility of owner’ is absent; and although the shipowner has 
a common-law lien on the cargo for the payment of its contribution, 
which he is bound to exercise for the benefit of those cargo-owners 
who are entitled to receive contribution (Crooks v. A/an, 5 Q. B.D. 
38), no maritime lien arises. 

If the foregoing discussion be of any value, it ought to assist in 
determining the question raised with regard to towage. Does a 
service of that nature fall within the principles upon which a 
maritime lien rests, or outside them ? In general the owner of the 
vessel to which the service is rendered is inaccessible. But it does 
not appear that any of the other conditions found to exist in cases 
where a maritime lien arises are present. It cannot be said that 
there is emergency ; for, if there were, the service would amount to 
salvage ; nor that there is necessity in the strict sense, for towage 
consists only in expediting the vessel,—in enabling her to traverse 
more quickly ground which she might traverse in a longer period 
of time unassisted. Neither are there any grounds of public 
policy for giving an especial privilege to the owner of the tug. In 
the result, towage appears to occupy a position closely analogous 
to that of ‘ necessaries,’ and on principle should be treated on the 
same footing. Applying the same test, it would seem that personal 
injuries arising from collision ought on principle to stand on the 
same footing as damage to property, but having regard to the 
authorities, it is apprehended that this result can only be effected 
by the legislature. 

An attempt has here been made to summarise the law as to the 
existence of a maritime lien in particular cases; to formulate and 
examine the rule of construction which has been applied in deter- 
mining whether recent enactments have conferred such a lien, and 
to illustrate the difficulties attending its application, by reference 
to the still unsettled case of towage; lastly, to inquire whether 
the result of the authorities is such as to place the existence of a 
maritime lien upon any foundation of principle. It is not pre- 
tended that these questions have been exhaustively dealt with ; 
but it is hoped that enough has been said to establish the proposi- 
tion that there are certain conditions essential to the creacion of a 
maritime lien, and without which no such lien can arise. These 
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conditions appear to furnish the groundwork of a principle which 
should be of service in determining the question of the existence of 
the lien in particular cases. There may be those who would 
desire to see a more extended application of the privileges which 
a maritime lien confers, a question which it is not intended to 
diseuss here ; but if the conclusion arrived at be well founded, it 
follows that, however inconvenient, the rule which has _ been 
adopted for the construction of the statutes dealing with the subject 
is not unsatisfactory in its results; though it is perhaps to be 
regretted that the courts have not expressly defined the principles 
upon which the maritime lien depends, and indicated the con- 
formity of their decisions with those principles. 


JOHN MANSFIELD. 
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THE TERMS REAL AND PERSONAL IN ENGLISH LAW. 


LTHOUGH the real actions of English law were abolished 
4 more than fifty years ago, and had fallen out of use about 
two centuries before', yet it may not be uninteresting to inquire into 
the ancient classification of actions, which appears to have given 
rise to the present curious distinction between real and personal 
property. Actions, according to English law, were either real or 
personal or mixed. This division appears to have been first made 
by Praeton:— Et sciendum, quod omnium actionum, sive placi- 
torum (et inde utatur aequivoce) haee est prima divisio, quod quaedam 
sunt in rem, quaedam in personam et quaedam mixtae*.’ It 
is followed in Fleta:— Placitorum aliud personale, aliud reale, 
aliud mixtum®*.’ And the same distinetion is made in Britton and 
the Mirror‘, and is handed down by Littleton, Coke * and Black- 
stone". The following passages from Britton and Littleton are 
worthy of note :— 

Pritton, lib. ii. cap. ii, fol. 83 b*: ‘ Passé la fourme et la manere de 
pleder personels pletz pledables par attachementz de cors ou des- 
tresces des biens moebles, ore fet a dire de terre pledable par attache- 
mentz de mesmes les choses demandez.’ Lib. iii. cap. iii, $1, fol. 183 b: 
‘Une manere de accioun i ad pledable en nostre court ge est appelé 
mixte, pur taunt qe ele touche la persone vers qi la demaunde est 
fete, et estre eco touche la chose demaundé; et par taunt est ele 
pledable par personeles destresces et ausi par reales... . 

Littleton, sect. 492: ‘Item, quant a relesses daccions realx et 
personelx, il est issint, que ascuns accions sont mixtes en le realte 
et en le personalte ; sicome un accion de waste sue envers le tenaunt 
a terme de vie, cest accion est en le realte, pur ceo que le lieu waste 
serra recovere; auxi est en le personalte, pur ceo que les trebles 
damages serront recoveres pur le tort et wast fait per le tenaunt .. .’ 

The authorities cited enable us to observe how the English words 
real action and personal action came to be used as equivalent to the 
Latin terms aclio in rem, actio in personam, which Bracton borrowed 
from Roman law*. Bracton, however, in applying these expressions 
to English law, was unable to use them in exactly the same signi- 


' See 3 Black. Comm, 197, 202. 
? Bracton, lib. iii. cap. iii. par. i. fol. tor b; see also lib. iv. cap. i. § 1, fol. 159 b. 
* Fleta, lib. i. cap. i. 
* Chap. ii, sects. 1, 4; see also chap. iv, sects. 5-8. 
® Co. Litt. 284b: ‘Of actions concerning common pleas Littleton speaketh in this 
place. And these are threefold (that is to say), reall, personall and mixt. 
3 Black. Comm. 117. 7 See also lib. i. ch. i. § 2, fol. 1 b. 
* The expression actio personalis is used by the Roman jurists as equivalent to actio 
in personam, but the term actio realis is not found in the books composing the Corpus 
Juris Civilis ; Savigny, System des heutigen Rimischen Rechts, v. § 206, n. (g). 
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fication as they bore in the legal system of their origin. It 
followed that the English real and personal actions did not corre- 
spond with the Roman actiones in rem vel in personam. It is worth 
while to note the difference. 

In Roman law the principal division of actions is said to be into 
actions im rem and actions in personam?. Of this classification 
various explanations (‘full of most excellent differences’) have been’ 
given®, The ingenuity of commentators has been chiefly exercised 
over the acfio in rem ; for the actio in personam is not found to be the 
subject of controversy. An actfio in personam was the remedy which 
gave effect to an o//igafio. This action therefore was founded upon 
a claim to some act or forbearance on the part of the defendant 
personally; it put in issue the question, whether the defendant was 
bound in law to the plaintiff by the link of an o///gafio, that is to say, 
whether the defendant was subject to a personal duty arising from 
contract or gvasi ex coxtractv, or from delict or quasi ex deliclo,to make 
his conduct conform in some particular to the plaintiff's satisfaction °. 
In other words, actio in personam was an action against a particular 
person to enforce the plaintiff's right to an act or forbearance on 
the part of the defendant. When we attempt to define an actio ix 
rem, the matter is complicated by the fact that the Roman jurists 
used the expression ‘x rem in two senses ; either as meaning ‘against 
a thing’ or as meaning ‘ generally’ or ‘impersonally*. The expres- 
sion actio in rem may therefore be translated either ‘impersonal 
action’ or ‘action against a thing®. dcfio in rem, as meaning an 
impersonal action, appears to be an action which is not based on a 
mere claim against the defendant personally ; which does not raise 
the question of the existence of an o//igatio between plaintiff and 
defendant, and therefore of a personal duty of action or forbearance 
on the defendant's part for the plaintiff's satisfaction ®. <Acfio in rem, 
as meaning an action against a thing, appears to be an action wherein 
the plaintiff claimed some corporeal thing as his own, or made a 
direct claim to one of those rights (other than 0//igativ) which the 
Roman jurists called res incorporales ; such were ususfructus, servitudes, 
hereditas*. If we prefer to place the claim of ownership along with 
the other claims of right and to use the word things as meaning 

' Inst. IV. vi. 1; Savigny, System, § 206. 

* See Savigny, System des heutigen Rimischen Rechts, v. §§ 206-209; Windscheid, 
Die Actio des Rémischen Civilrechts, 18:6; Ortolan, Explication historique des Institutes, 
§§ 1952 et seq., vol. iii. p. 438, 10th ed., 1876; Vangerow, Lehrbuch der Pandekten, 
§ 113, p. 167, 7th ed., 1876; Windscheid, Lehrbuch des Pandektenrechts, §§ 40, 45, 
pp- 97, 108, sth ed., 1882. 

® Savigny, System, v. §§ 206, 207; Windscheid, Die Actio, &c., v. 14, 16. 

* See Savigny, System, v. § 208, & n. (a); Windscheid, Die Actio, &., 8, 9, m. (2), 12; 
Ortolan, Explication, &c., § 1926. 

® See Windscheid, Die Actio, &e., 11-13. © Th., 14, 16. 

* Gai. IT. 14; IV. 3; Inst. IL. ii; IV. vi. 1, 2; Savigny, System, v. § 209. 
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corporeal things regarded as the object of rights, we may perhaps 
venture to define ac//o iv rem in the latter sense as an action wherein 
the plaintiff does not allege the existence of an od/igatio between 
himself and the defendant, and the consequent personal liability of 
the defendant to do or forbear something for his satisfaction, but 
puts in issue the question whether he himself is invested with a right 
availing directly against some thing without the intervention of any 
other person’s action, and correlative to a duty of forbearance imposed 
on all the world. If we adopt the foregoing explanation, we shall 
find that ac/iones in rem, meaning impersonal actions, include acfiones 
in rem, Meaning actions against a thing’. There were however in 
Roman law certain actions said to be ix rem which were not actions 
against a thing. These were the acfiones pracjudiciales, Tn Justinian’s 
time these proceedings appear to have been brought to obtain a 
judicial declaration of right upon a question of s/a/us; in earlier 
times they might also be brought to’ have the existence of certain 
facts judicially established*. The actiones pracjudiciales have been 
the chief obstacle in the way of those who have attempted to explain 
the principal Roman classification of actions. Savigny derives the 
classification of acfiones praejudiciales as in rem from the fact that 
under the earlier Roman law questions of s/a/us might be decided 
by proceedings in the form of a rei rindicatio, which was another 
term for acfio in rem (meaning against athing)*. Windscheid classes 
these actions as impersonal, because they are not brought to give 
effect to a claim against the defendant personally *. As regards the 
importation of the term actio ix rem into English law, the actiones 
pracjudiciales may be disregarded ; for when Bracton borrowed the 
term actio in rem from Roman law he took it in the sense of ‘ action 
against a thing °®.’ 

Before proceeding to English law however, we may remark 
further that, although actiones in rem vel in personam were known to 
the Roman law in the early times of procedure per /egis actiones, the 
division of actions into two kinds, those in personam and those in 
rem, appears to have been made by the jurists of the period of pro- 
cedure per formu/as®, At that time it corresponded to a difference 
observed in framing a formula in jus concepta; that is to say, the 
Jormula in an action brought under the civil law as opposed to the 
equity of the pretor’. This difference appeared in that part of 
the formula called the in/entio, which stated the right claimed. In 


' Windecheid, Die Actio, &e., 16; Lehrbuch des Pandektenrechts, § 45 (2). 

* See Savigny, System, v. § 207; Windscheid, Die Actio, &c., 16-18. 

* Savigny, System, v. § 207. 

* Lehrbuch des Pandektenrechts, § 45 (3). 

5 See Bracton, lib. iii. cap. iii. par. 3, fol. 102 a. 

* See Savigny, System, v. §§ 206n. (a), 204. ’ Ortolan, Explication, &., § 1955. 
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the actio in personam the intentio was framed so as to put in issue 
the question whether the defendant was bound to the plaintiff by an 
obligatio, that is, whether he was bound to do or forbear something 
for the plaintiff's satisfaction. In the acfio in rem the intentio was 
framed impersonally ; it made no mention of the defendant, and did 
not suggest any personal duty of action or forbearance on his part, 
but merely raised the question whether the plaintiff was owner of 
some corporeal thing or was entitled to one of those rights (other 
than an o//igatio) called incorporeal things. It is also worthy of 
remark that in that part of a formu/a called the coudemnalio, which 
indicated the judgment to be pronounced, it was always prescribed 
that judgment against the defendant should take the form of judg- 
ment for the payment of a sum of money'. It is true that in an 
action iz rem this form of judgment appears to have been used as 
the means of indirectly securing restitution of the thing or specitic 
enforcement of the right claimed*. Nevertheless the foregoing 
details with regard to the formulary system of procedure, point to 
the conclusion that the authors of the principal Roman division of 
actions did not take the relief afforded by process of execution as 
the test whereby to recognize the nature of an action juris civilis. 
They did not distinguish such actions as being in rem or in personait 
according to the result of the inquiry, whether the relief to be 
obtained therein were restitution on the one hand. or compensation 
only on the other*: but they classified them according to the nature 
of the right therein asserted by the plaintiff and judicially declared 
to be valid by judgment in his favour*. The actions given by the 
equity of the praetor were also classified as év rem or in persouam upon 
the same ground®. Here lies the root of the difference between the 
division of actions made in Roman law and that which obtained in 
our own system. For, as the Roman jurists distinguished actions 
according to the nature of the right thereby asserted, apart from the 
question of the possibility of the specific enforcement thereof, they 
had no reason, in determining the nature of an action to establish a 
claim of ownership over some corporeal thing, to have regard to 
any physical difference in the things, which may be the objects of 
ownership. Land might be the object of dominium ex jure quiritinm 
as well as a slave, an ox,a horse or an ass®. The same right of 
ownership was asserted, whether a man claimed a piece of land, a 


* Gai. IV. § 48: ‘Omnium autem formularum quae condemnationem habent ad 
pecuniariam aestimationem condemnatio nunc concepta est. Itaque etsi corpus aliquod 
petamus, velut fundum, hominem, vestem, aurum, argentum, judex non ipsum rem con- 
demnat eum cum quo actum eat, sicut olim fieri solebat, sed aestimata re pecuniam 
eum condemnat.’ 

* See Savigny, System, vi. § 287 ; Ortolan, Explication, &e., § 1937. 

* See Holland, Jurisprudence, p. 243. * See Savigny, System, vi. § 287. 

® Ortolan, Explication, &c., § 1959. © Gai. II. §§ 15-25. 40-42; Ulp. Frag. xix. 
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slave, or a flock of sheep as his own. Accordingly, from the earliest 
times of Roman law an actio iw vew was applicable to the assertion 
of a claim of ownership over a moveable as well as over an immove- 
able corporeal thing’. The fact that land is immoveable and in- 
destructible, while slaves and cattle are moveable and destructible, 
made no difference in the legal nature of the action which protected 
the owner's right *. 

Let us now turn to English law. Here we find the classification 
of actions to be founded on the following distinction: —In some 
proceedings the restitution of a thing claimed, the specific enforce- 
ment of a right violated, may be directly effected by the strong 
hand of the law, thet is to say, by process of execution dealing 
directly with the thing, which is the object of the right infringed. 
In other proceedings all that can be obtained is pecuniary com- 
pensation for a violation of right; what the English law calls 
damages *. It is accordingly laid down by Lord Coke that every 
action, wherein damages only are recovered by the plaintiff, is in 
law taken for an action personal’. The mark of a real action is 
that therein process of execution might issue against the thing, 
which is the object of the right claimed. The thing itself was 
taken into the strong hand of the law and disposed of aecording to 
the judgment pronounced in the action. Thus a real action was a 
remedy wherein restitution or specific enforcement of right might 
be directly obtained. Mixed actions partook of the nature both of 
real and personal actions; that is to say, they were brought to 
obtain damages from the defendant personally as well as the 
restitution of some thing or the specific enforcement of some right 
by process issuing directly against the object of the right. 

Now this view of the classification of actions is quite different 
from the Roman. It does not put forward the nature of the right 
asserted in an action as the test of the nature of the action; but it 
distinguishes actions according to the process of execution obtained 
therein. Let us see how Bracton, in applying the Roman terms 
actio in rem, actio in personam to English law, distorted their mean- 
ing, and used them in such a sense that the terms real and personal, 
as applied to actions and things in English law, have ever since 
been current with the notion of compensation attached to the one, 
and of specific restitution to the other. 

Bracton, having classified actions as real, personal, or mixed ®, 
defines personal actions as those which lie against any one on the 
ground of contract re/ quasi, or wrong vel quasi, when one is 
bound to give or to do something®. He then proceeds: 


* Gai. IV. §§ 3, 16, 17, 48. * Cf. Williams on Real Property, 1. 
* See 2 Black. Comm. 438. * Co. Litt. 288 a. ® Lib. iii. ¢. iii. § 1, fol. 101 b. 
® Lib. iii. ¢. iii, § 2, fol. 102 a. 
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‘ Actiones vero in rem sunt, quae dantur contra possidentem, qui 
nomine proprio possidcat ex quacunque causa, et non alieno, quia 
habet rem, vel possidet quod restituere possit, vel dominum nomi- 
nare: ut si quis petat ab alio rem certam, fundum aliquem, vel 
terram, et se contendat habere jus et inde esse dominum et perse- 
quatur rem illam, et non ejus precium, nec ejus aestimationem, nec 
tantumdem quod sit ejusdem generis, et sie res corporalis immobilis, 
quae petitur ex quacunque causa versus aliquem, qui nullo jure 
personali obligatus est. Et per hoe quod petens rem petitam 
intendens esse suam, actionem instituerit versus tenentem, et tenens 
negaverit, in rem erit actio, sive placituin, et hoc sive proprio 
nomine petat, sive ratione rei, quam ipse possidet, sicut viri reli- 
giosi vel rectores nomine ecclesiarum suarum, vel alii nomine 
alicujus universitatis sicut in rem communem, et hoe etiam sive 
principaliter petat ipsam rem, sive jus quod rei adhaereat sive 
tenemento. et quod a tenemento separari non possit, ut si quis petat 
advocationem alicujus ecclesiae, vel communiam pasturae, vel quod 
liceat ei ire, vel agere, vel quid tale quod consistit in jure, in rem 
erit placitum, sive actio; quia hujusmodi jura omnia sunt res 
incorporales, et quasi possidentur, et insunt corporibus, et acquiri 
non possunt nec retineri sine corporibus quibus insunt, nec haberi 
aliquando sine corporibus ad quae pertineant'. Dictum est supra, 
si res sit immobilis quae petitur, nune cum sit res mobilis quae 
petatur, sicut leo, bos, vel asinus, vestimentum, vel aliud quod 
consistit in pondere vel mensura. Videtur prima facie quod actio 
sive placitum esse debeat tam in rem. quam in personam, eo quod 
certa res petitur, et quod possidens tenetur restituere rem petitam, 
sed revera erit in personam tantum, quia ille a quo res petitur, non 
tenetur precise ad rem restituendam, sed sub disjunctione, vel ad 
rem, vel ad precium, et solvendo tantum precium liberatur, sive res 
appareat, sive non. Et ideo si quis rem mobilem vendicaverit ex 
quacunque causa ablatam, vel commodatam, debet in actione sua 
definire precium et sic proponere actionem suam. Ego talis peto, 
quod talis restituat mihi talem rem talis precii: vel conqueror quod 
talis mihi injuste detinet vel robbavit talem rem tanti precii, 
alioqguin non valebit rei mobilis vindicatio, precio non apposito. 
Idem erit si res mobiles petantur, quae consistunt in pondere, 
numero vel mensura, sicut massa, pecunia vel triticum, vel aliae 
quae in liquido consistunt, sicut vinum et oleum, quo casu, si 
hujusmodi res petantur. sufficit si implacitatus tantumdem restituat 
quod sit ejusdem ponderis, numeri, generis et mensurae, et unde, 
quia non compellitur praecise ad rem quae petitur, erit actio in 
ipsam personam, cum implacitatus per solutionem tantuindem possit 
liberari *.’ 

Bracton, lib. iii. eap. xii. $6, fol. 114 b: ‘Item actio civilis cum 
aliquando triplex sit, et quasi mixta, scilicet personalis, poenalis et 
rei persecutoria, sicut de restitutione spoliatorum, quod res corporalis 
et immobilis restituatur spoliato, vel quod res incorporalis, sicut jus 


' Braeton, lib. iii, cap. iii. par. iii, fol. 102 a. * Lib. iii. cap. iii. per. iv, fol. 102 b. 
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aliquod, in debitum statum reformetur. Sicut dici poterit de 
servitutibus, ut de jure eundi, agendi, et de jure pascendi in fundo 
alieno, et hujusmodi: bene poterunt haee omnia unica actione ter- 
minari, sieut per assisam novae disseysinae, secundum diversus 
species disseysinarum. Personalis enim est quia tantum datur 
spoliato, et competit contra spoliatorem in eo, quod poenalis est. 
Est etiam poenalis propter delictum, quia injuste et sine judicio, et 
quandoque persequitur spoliatorem, si spoliator superstes sit. et in 
eo quod poenalis est extinguitur per mortem utriusque vel alterius 
ipsorum. Est etiam restitutoria tantum aliquando, et non poenalis, 
quantum ad eos qui immunes sunt a delicto disseysinae, quia poenam 
sentire non debet, qui immunis est a culpa, secundum quod inferius 
dieetur de assisa novae disseysinae.’ 

It is true that Bracton in one or two other passages makes use 
of the terms iv rem, in personam in a sense more in accordance with 
the meaning attached to them in Roman law'. But we are not 
concerned with this, for the notions expressed in the passages 
quoted are those which prevailed; and Bracton’s classification of 
actions according to the nature, not of the right asserted but of the 
relief afforded therein, remained embedded in our law. The test he 
put forward, viz. whether the relief afforded in the action were 
specific restitution or compensation, was that which was adopted ; 
and the Roman view that the nature of actions depends upon the 
nature of the rights asserted therein, was not applied in English 
law. Thus we may observe that in the passages which have been 
already cited from Britton and Littleton? the same test of the 
nature of an action is taken. In Britton the division of actions 
according to the nature of the process of execution to be obtained 
therein is strongly emphasised. Littleton marks clearly the dis- 
tinction taken between restitution and compensation. 

The direet process of execution, which might issue against the 
thing (that is, the corporeal or incorporeal hereditament) claimed 
in a real or mixed action, appears clearly in Glanvil, although the 
distinction between actions : rew and in personam is not taken in 
that treatise. Thus if a tenant made default in appearing to the 
third summons made in an action commenced by a writ of right in 
the King’s Court, the tenement was to be seised into the King's 
hand and there to remain for fifteen days. If the tenant did not 
appear within those fifteen days, seisin was to be adjudged to the 
demandant, and the tenant would have no remedy except by writ 
of right with respect to the jus propriefatis®. So also the tenement 
was to be seised into the King’s hand, if a tenant, who had essoined 
himself three times, neither came nor sent a sufficient substitute to 


' Breeton, lib. iii, cap. iii, §§ 2. £, 7, fol. 1o2 a,b, 103 0 
? Ante, p. 394. > Glanvil, lib. i cap. vii. 
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answer for him on the fourth day’; on the non-appearance of the 
tenant when a day had been given him?*; and on the non-appear- 
ance to the third summons of a tenant who had found pledges *. 
We also find the writs commanding the sheriff to put the demandant 
in possession of the land claimed on the tenant’s making default‘, 
after trial by battle °, after judgment by the grand assise °, or after 
an assise of mort d’ancestor’. Again, in actions claiming an ad- 
vowson, the presentation to the church or the advowson itself was 
to be seised into the King’s hand en the final default of the patron 
in possession *. Similar direct process of execution appears in the 
case of an assise of novel disseisin *. 

The process in personal actions was widely different. With the 
single exception of proccedings in replevin, mesne process in per- 
sonal actions was directed entirely against the defendant personally, 
with the olject of compelling him to appear and answer the plaintiff s 
claim. Thus the defendant might be attached by gage and pledges 
to appear in a personal action, and then distrained by all his lands 
and chattels continually until he appeared ; he might moreover be 
arrested in trespass v/ ef arms at common law; and in actions of 
account, debt. detinue and on the case by statute. But before the 
year 1832", the plaintiff in a personal action could never obtain 
final judgment against the defendant in default of appearance. If 
the defendant absconded, the plaintiff's only remedy was to proceed 
against him by distress infinite to compel his appearance, or to 
pursue him to outlawry in actions wherein his person might be 
arrested "'. 

In English law then a real action is essentially an action 
for restitution—an action, wherein a right might be specitically 
enforced by process of execution éz rem (meaning ‘azainst a 
thing’). Incidentally, however, as we have seen from Bracton, 
a real action becomes an action to recover possession of land, 
or for the specific enforcement of a right exercisable over or 
in respect of land. The reason given for this appears to be 
that, if a man sued for the recovery of land, he might obtain 
restitution of the very thing he claimed; but if he sued for the 
recovery of moveable goods, he could not enforce restitution by 
any process of law, as the defendant might absolve himself by 


? Glanvil, I. xii, xiii. 2 Ib., I. xxi. > Tb., I. xxxi. 
* Tb., IL. xvi, xvii. 5 Ib., IL. iii, iv. © Ib., IT. xix, xx. 7 Tb., XIIL. 7-9. 
* Tb., 1V. iii—vi, ix. * Ib., XIII. xxxii-xxxix. 


See Stat. 2 Will. IV. c. 39, § 16. 

" Bracton, fol. 439 b—441.a; Britton, lib. i. ch. xxvii. §§ 1-5, 12, fol. 49 b-s1a, 52b; 
Finch, L. ch. xxvi; 3 Black. Comm. 280, 281; 1 Tidd’s Practice, iog-112, 128-139, 
gth ed. 
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paying the value of the goods in money'. It may be interesting 
to inquire how far this reason holds good. Let us examine the 
actions classed as personal. We find first that all actions founded 
on a trespass in the wide sense of a violation of right, whether by 
breach of contract or independently of contract, are said to sound 
only in damages or result in pecuniary compensation to the injured 
party *. Such actions are properly described as personal, according 
to the Roman as well as the English notion of a personal action. 
For they are founded on a personal duty of the defendant arising 
from contract or tort to make some satisfaction to the plaintiff, and 
are brought to obtain compensation only. There were however 
three actions given by the common law which appear to be brought 
to obtain restitution rather than compensation and are yet called 
personal. These are debt to recover a specific sum of money due, 
detinue to recover a chattel unlawfully detained, and replevin, 
whereby chattels unlawfully taken might be recovered. As to 
debt, the original writ given in Glanvil is in exactly the same 
form as the writ of right in the King’s Court: ‘Rex vicecomiti 
salutem: Praecipe N. quod juste et sine dilatione reddat R. centum 
marcas, quas ei debet, ut dicit, et unde queritur quod ipse ei injuste 
deforciat. Et nisi fecerit, summone eum,’ &c.* And it appears 
that in Glanvil’s time a writ for unlawfully detaining a chattel lent 
for use would have been in the same form‘. The origin of the later 
law however appears in Glanvil; for it is laid down that when a 
chattel has been lent for use, and the loan has come to an end, the 
borrower is bound to restore the chattel, if it be in existence, in as 
good a condition as he received it; and if the chattel has perished 
or been lost while in the borrower's custody, at all events he will 
be bound to pay the reasonable value thereof*. Thus the physical 
difference between immoveable and indestructible land and perish- 
able goods appears to have prompted the rule laid down in Bracton’s 
time, that in actions for the recovery of moveable chattels, the plain- 
tiff was bound to name the value of the goods sued for, on payment 
of which the defendant would be absolved *. Bractor, accordingly, 
distinguishing compensation from restitution, classes actions for the 
recovery of goods as personal. As we have seen, he classes as per- 
sonal upon the same ground actions for the recovery of chattels, 
wherein the defendant might be absolved by rendering the quan- 
tity demanded of articles of the same kind as those sued for ; as in 
the case of an action for a certain sum of money’. The established 


! See ante, p. 399. ? Bac. Abr. tit. Damages, Trespass. 
> Glanvil, lib. x. cap. 2. * Tb., cap. 13. ® Th. 
* See ante, p. 399 7 See ante, p. 399. 
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forns of the writ of debt, which we find in Latin in the Register’, 
and in English in Blackstone ®, differs slightly from that given in 
Glanvil. Instead of ‘centum marcas, quas ei debet, ut dicit, et 
unde queritur quod ipse ei deforciat,’ we have ‘ centum solidos, quos 
ei debet et injuste detinet.’ In the Register debt and detinue appear 
as different forms of the same action, and it is laid down that in a 
writ for chattels it is never said ‘ quae ei debet’ but only ‘quae ei 
injuste detinet’: whilst in a writ in the King’s Court for a debt it 
is said,‘quos vel quas ei debet et injuste detinet.’ If debt were 
brought by or against a person not a party to the contract, as an 
executor or administrator. the writ ran ‘quos vel quas ei injuste 
detinet ’ without the ‘debet.. We also observe that in all the writs 
for chattels given in the Register a pecuniary value is set upon the 
articles sued for*. It was moreover established that in actions for 
the recovery of chattels, whether in debt or detinue, judgment 
should be conditional, viz. that the plaintiff should recover the 
chattels sued for, or their value, if they could not be had *. In debt, 
to recover a sum of money the established form of judgment was 
that the plaintiff should recover his debt together with his damages 
and costs®. As the essence of the recovery of a debt is in the 
recovery of the amount due, and not in the specific restitution of 
certain coins, the action of debt, according to the test applied in 
English law, appears rightly placed in the class of personal 
actions. Tried by the same test, detinue is also properly 
described as a personal action; for damages only could be re- 
covered with certainty therein. We may here take the law 
from Blackstone : 

‘In detinue after judgment, the plaintiff shall have a distringas to 
compel the defendant to deliver the goods. by repeated distresses of 
his chattels ; or else a scire facias against any third person in whose 
hands they may happen to be, to show cause why they should not 
be delivered: and if the defendant still continues obstinate, then (if 
the judgment hath been by default or on demurrer) the sheriff shall 
summon an inquest to ascertain the value of the goods, and the 
plaintiff's damages, which (being either so assessed, or by the verdict 
in case of an issue) shall be levied on the person or goods of the 
defendant. So that, after all, in replevin and detinue (the onl 
actions for recovering the specific possession of personal chattels) if 
the wrongdoer be very perverse, he cannot be compelled to a resti- 
tution of the identical thing taken or detained ; but he still has his 
election, to deliver the goods, or their value: an imperfection in the 
law, that results from the uature of personal property, which is 


' Reg. 139 b. ? 3 Black. Comm. Appendix, No, ITI. 
* Reg. 139; see Tidd’s Practical Forms, 20. 

* See Com. Dig. tit. Pleader, 2 W. 52, 2 X. 12; Tidd’s Practical Forms, 340. 

® Tidd’s Practice, 931, 9th ed.; Tidd’s Practical Forms, 338. 
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easily concealed or conveyed out of the reach of justice and not 
always amenable to the magistrate '? 

We now come to consider replevin. This is certainly a difficult 
ease. The action of replevin is purely personal; for it is brought 
to recover damages for unlawfully taking chattels *. But in conse- 
quence of the writ of replevin or plaint to the sheriff, which was 
the first step in the action, the chattels themselves were redelivered 
to the plaintiff before the action was tried. So that a successful 
plaintiff in replevin practically obtains restitution as well as com- 
pensation. But when we come to examine the process in replevin, 
we find several circumstances to distinguish it from a real action. 
First, replevin is entirely founded on the personal trespass of un- 
lawfully taking the chattels *, and the title to the chattels taken 
cannot be tried thereby. For if the defendant claimed the chattels 
taken as his own, that put an end to the sheriffs jurisdiction to 
cause the chattels to be replevied, i.e. to be restored to the plaintiff 
on his giving security for prosecuting his claim. If the defendant 
made a claim of property, the plaintiff's course was to obtain a writ 
de proprietate protanda, in pursuance of which the sheriff must have 
proceeded to hold an inquest upon the question of the ownership of 
the goods. If by the sheriff's inquest the defendant were found to 
be the owner, the plaintiff could not obtain restitution of the 
chattels, but he might nevertheless bring detinue against the 
defendant. Secondly, restitution could not be obtained with 
certainty. For if the chattels were eloigned or carried away out of 
the sheriff's jurisdiction, the law gave no further process against 
the goods themselves. In such a case the plaintiff's only remedy 
was to proceed against the defendant personally by causing his 
goods to be taken in withernam. And if the defendant had no 
goods that could be taken in withernam, the plaintiff's only course 
was to proceed against him by cayéas and process of outlawry*. In 
replevin therefore, as well as in detinue, the difference is clearly 
marked between the process given by the common law in actions 
for the restitution of moveable goods and the process in actions 
for the recovery of land. Chattels could be recovered with no 
more certainty in replevin than in detinue; in each case the only 
sure remedy is compensation, for chattels may always perish or be 
destroyed or removed out of the jurisdiction. For these reasons 
and on account of the absence of any process of execution by which 
the return of goods could be absolutely insured, the two actions 
given by English law, in which the restitution of chattels wight be 


1 3 Black. Comm. 413. ? See 1 Tidd’s Practice, 5, gth ed. 
* See Mirror, cap. ii. § 26; Eaton v. Southby, Willes 131, 134. 
‘FL N. B. 74. 1); Gilbert on Distress and Keplevin, 108, 110, 115, 4th ed. 
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obtained, were classed among personal actions; and, according to 
the principles which determined the distinction of actions made in 
English law', they appear to have been rightly so classified. 

It appears then that in English law actions were classified as real 
or personal upon entirely different grounds from those which distin- 
guished the Roman actiones in rem vel in personam. In English law 
the notions associated with the term rea/ action are first, that of 
specific restitution to be enforced by process against the very thing 
demanded, and secondly, that of the recovery of land. because land 
only was specifically recoverable. With personal actions in English 
law is associated the idea of compensation or damages to be 
enforced by process against the person only. Having seen then 
what sense the terms rea/ and persona/ convey when applied to 
actions, it may not be out of place to consider their meaning as 
applied to property. The history of the application of these terms 
to property appears to be this :—First, actions were said to be or to 
sound iu the realty or in the personally, according to the nature of the 
relief afforded therein. Next, the terms the really, the personalty 
were applied to the things recoverable in real or personal actions 
respectively. Such things were then distinguished as real or per- 
sonal things. And the division of things into real or personal 
things appears to coincide exactly with the classification of pro- 
perty as real or personal. In support of this the following autho- 
rities are quoted. 

The expressions ‘ the realty, the personalty ° occur in the passage 
already cited from Littleton *. Coke comments thereon * :—‘ Tenant 
Jor life: And so it is if it be brought against tenant for years, 
because it agreeth with the reason of Littleton, viz. that the place 
wasted shall be recovered, and therefore soundeth in the realty. 
Also in the personalty, because treble damages shall be recovered, which 
do sound in the personalty. 

Litt., sect. 500: ‘ Also, if a man sue an appeal of felony of the 
death of his ancestor against another, though the appellant release to 
the defendant all manner of actions real and personal, this shall not 
aid the defendant, for that this appeal is not an action real, inasmuch 
as the appellant shall not recover any realty in such appeal .. .” 

Litt., sect. 503: ‘Also if a man be outlawed in an action 
personall by processe upon the originall and bringeth a writ of 
errour, if he at whose suit he was outlawed will pleade against 
him a release of all manner of actions personals, this seemeth no 
plea; for by the said action he shall recover nothing in the per- 
sonaltie, but only to reverse the outlawrie ; but a release of the writ 
of error is a good plea. Coke thereon (Co. Litt. 288 b): * For dy 
the said action he shall recover nothing in the personaltie. Hereupon is 


' See ante, p. 398. ? Sect. 492, ante, p. 394 > Co, Litt. 28s a. 
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to be observed a diversity, when by the writ of error the plaintiff 
shall recover, or be restored to any personal thing, as debt, 
damage, or the like; for then by the reason that Littleton here 
yeeldeth, the release of all actions personals is a good plea, for 
that the plaintiff is to recover, or to be restored to something in the 
personalty. And so likewise when land is to be recovered, or to be 
restored in a writ of error, a release of all actions reals is a good 
barre. Put where by a writ of error the plaintiff shall not be 
restored to any personal] or real thing, then a release of all actions 
real or personall is no barre, and therefore Littleton here putteth 
his case with great caution. ..... ‘And so note that an 
action real or personall doth imply a recovery of something in the 
realty or personalty, or a restitution to the same, but a writ! 
implyeth neither of them, which is worthy of observation *.’ 

Littleton, sections 496, 497: ‘Also, in such case where a man may 
enter into lands or tenements, and also may have an action reall 
for this, which is given by the Jaw against the tenant; if in this 
case the demandant releaseth to the tenant all manner of actions 
reals, yet this shall not take the demandant from his entrie, but the 
demandant may well enter notwithstanding such release, for that 
nothing is released but the action, &e. In the same manner is it of 
things personall; as if a man by wrong take away my goods, if I 
release to him all actions personals, yet I may by the Le take my 
goods out of his possession.’ 

Co. Litt. 118 b: * Goods, Liens, bona, includes all chattels, as well 
real as personall. Cdaffe/s is a French word, and signifies goods, 
which by a word of art we call ca/a//a. Now goods, or chattels, are 
either personall or reall. Personall, as horse and other beasts, 
household stuffe, bowes, weapons, and such like, called personall, 
because for the most part they belong to the person of a man, or 
else for that they are to be recovered by personall actions. Reall, 
because they concern the reality as tearmes for years of lands or 
tenements, wardships, the interest of tenant by statute staple, by 
statute merchant, by ¢/egi/, and such like.’ 

Co. Litt. 19 b, 20 a: ‘ Zenements, tenementa. This is the only 
word which the said statute of W. 2, that created estates taile, 
useth ; and it includeth, not only all corporate inheritances, which 
are or may be holden, but also all inheritances issuing out of any 
of those inheritances, or concerning, or annexed to, or exercisable 
within the same, though they lie not in tenure, therefore all these 
without question may be entailed. As rents, estovers, commons, or 
other profits whatsoever granted out of land; or uses, offices, 
dignities, which concern lands or certaine places, may be entailed 
within the said statute, because all these savour of the realtie. 
But if the grant be of an inheritance merely personal, or to be 
exercised about chattels, and is not issuing out of land, nor con- 
cerning any land, or some certaine place, such inheritances cannot 
be entailed, because they savour nothing of the realtie. In two 


' Se. of error. * Co, Litt, 289 a. 
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passages’ moreover Lord Coke speaks of hereditaments as being 
real, personal or mixed. 

It appears from the above quotations that the term ‘the realty’ 
was used to express the capability of restitution in the abstract, or 
else to denote things capable of restitution, i. ¢. lands and tenements. 
And it is worthy of note that chattels real are chattel interests in 
land capable of specific restitution, as the interests of tenants by 
statute merchant, statute staple and ¢/-gi/, who were said to hold ut 
liherum tenementum, and might by statute have an assise, if ousted *, 
or of tenants for years, who might in Lord Coke's time recover pos- 
session, if ousted, by the action of ejectment*. Blackstone in effect 
defines things real as those which are physically immoveable, and 
things personal as those which are physically moveable*. But the 
authorities cited in the course of this article tend rather to show 
that things real are things recoverable in the realty, i. e. specifically 
by process of execution dealing directly with the object of the right 
violated: while things personal are things recoverable in the per- 
sonalty, i.e. by action and process of execution in personam., 

If the explanation stopped here, it might be supposed that the 
classification of property as real or personal coincided with the 
division of property into immoveable or moveable. Unfortunately, 
in modern times at least, the matter is by no means so simple. In 
the early days of the common law it was otherwise. Free 
tenements were then well-nigh the only things specifically recover- 
able in the King’s Court ; all that could be included in ‘the realty.’ 
And, as we have seen, the physical difference between immoveable 
land or tenements and moveable articles or chattels was at the 
bottom of Bracton’s test for the classification of actions. But to 
the physical difference between tenements and chattels, there was 
added the distinction in the mode of succession after death, that the 
former descended to the heir, the latter passed to the executor ®. 
In consequence of this, the notion of descent to the heir became 
associated with the realty, as well the idea of specific restitution : 
while the incident of passing to the executor became a characteristic 
of the personalty. This might appear to emphasise, not to obscure 
the distinction between real and personal things, were it not that 
certain interests in land, not coinciding with the idea of free 
tenements, were classed with chattels, and so came to pass to a 
man’s executor along with his other chattels. Hence it comes that 
we have chattels real; interests in land, specifically recoverable, 
but passing to the executor, not to the heir; of which terms of years 

' Co, Litt. 1b, 6a. ? Co. Litt. 43 b. 


* See 3 Black. Comm. 199. * 2 Black. Comm. 16, 
® See Glanvil, lib. vii. cap. iii. 5-8 ; Bracton, lib. ii. cap. xxvi. xxix, fol. 60, 62 b, 
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are now the most important. Further, to complicate the matter, 
there may be a thing which descends to the heir, a hereditament, 
which is but a personal thing, as being recoverable in the personalty 
only. In Year Book, 4 Edw. IV. 83, pl. 38, an annuity granted to 
a prior and his successors, and not charged on any land, was 
described as a personal thing, in which the grantee might have an 
inheritance. So that if one would endeavour to understand ap- 
proximately the classification of property made in English law, he 
must proceed by steps such as are indicated in the following table. 


Property = the sum of the /Aings a man has, which are valuable in 
money. In other words, all the rights he has, which are 
capable of being exchanged for the ownership of money '. 


Things are 
(a2) corporeal, i. e. tangible objects, as land, gold, garments, &c. 
(4) incorporeal, i.e. intangible ; legal relations and rights, as an 
inheritance, advowsons, obligations and rights of action *. 
Things are also 
(a) real, i.e. recoverable in the realty or specifically, as lands 
and tenements descending to the heir. 
(4) personal, i.e. recoverable in the personalty. Things per- 
sonal are chattels, which generally go to the executor: 
but there are things personal which go to the heir. 


Chattels are 
(a) chattels real, or chattel interests in land; interests in land 
which are specifically recoverable, but go to the executor 
not the heir. 
(4) chattels personal. 


Chattels personal are 

(a) things in possession = tangible moveable things, of which 
their owner has actual possession and enjoyment. 

(4) things in action = things to recover or realize which, if 
wrongfully withheld, an action must be brought; things 
in respect of which a man has no actual possession or 
enjoyment, but a mere right enforceable by action. 

Real property then = things recoverable specifically, and descend- 
ing to the heir 
= real hereditaments, corporeal or incorporeal. 
Personal property = things recoverable in the persoaalty. 
= chattels, real as well as personal, including 
personal hereditaments. 


T. CyprRtAN WILLIAMS. 


' See Savigny, System des heutigen rimischen Rechts, vol. i. § 53, pp. 338-340. 
* Bracton, lib. ii. cap. iv, § 2, fol. 10b. 




















THE SWISS FEDERAL COURT. L. 


E hear much nowadays about Home Rule and Imperial 
Federation. Each has its supporters and its opponents, 
both of whom agree, however, on two very important points :— 

(1) That the rights and powers of each party to the contract or 
alliance (that is, the relation of the supreme or central govern- 
ment to the governments of the members of the league) must 
be set forth, with more or less precision, in a written document, 
which is commonly known as a Constitution. 

(2) That provision must be made for determining, otherwise 
than by war, disputes arising as to the exact meaning of any 
clauses of the Constitution, and, in any special case, whether they 
have been violated or not. 

In other words, there must be some sort of a court to interpret 
the written Constitution. Now, is this court to be identical with, 
or independent of, the Legislature of the Supreme or Federal Go- 
vernment? Is the entire separation of the legislative and the 
judicial functions of government possible in this particular case ; 
and if it is possible, is it desirable? The common objection to 
such a court, and the true answer to it, are thus stated in No. 78 of 
the ‘ Federalist, which is due to the pen of Alexander Hamilton :— 


‘Some perplexity respecting the right of the courts to pronounce 
legislative acts void, because contrary to the Constitution, has 
arisen from an imagination that the doctrine would imply a 
superiority of the judiciary to the legislative power. It is urged 
that the authority which can declare the acts of another void, 
must necessarily be superior to the one whose acts may be declared 
void. . .. There is no position which depends on clearer principles, 
than that every act of a delegated authority, contrary to the tenor 
of the commission under which it is exercised, is void. No legis- 
lative act, therefore, contrary to the Constitution, can be valid... . 
If it be said that the legislative body are themselves the consti- 
tutional judges of their own powers, and that the construction they 
put upon them is conclusive upon the other departments, it may 
be answered, that this cannot be the natural presumption, where 
it is not to be recollected from any particular provisions in the 
Constitution. ... The interpretation of the laws is the proper and 
peculiar province of the courts. A Constitution is, in fact, and 
must be regarded by the judges, as a fundamental law. It must 
therefore belong to them to ascertain its meaning, as well as the 
meaning of any particular act proceeding from the legislative 
body. If there should happen to be an irreconcilable variance 
between the two, that which has the superior obligation and vali- 
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dity ought, of course, to be preferred: in other words, the Consti- 
tution ought to be preferred to the statute. ... Nor does the con- 
clusion by any means suppose a superiority of the judicial to the 
legislative power. It only supposes that the power of the people 
is superior to both; and that where the will of the legislature, 
declared in its statutes, stands in opposition to that of the people, 
declared in their Constitution, the judges ought to be governed by 
the latter rather than the former. They ought to regulate their 
decisions by the fundamental laws, rather than by those which are 
not fundamental.’ 

Attempts to create such courts, and to define their powers with 
regard to the supreme and non-supreme governments in the league 
or alliance, have been made most frequently and successfully in the 
case of federations. The three best-known cases are those of the 
United States of America, of the German Empire (which is, strictly 
speaking, a confederation of which kings are members, and whose 
head, holding his office for life, is therefore styled Emperor), and of 
Switzerland. In cach case we shall find, on closer examination, that 
the weaker the central government the greater the tendency to cut 
short the jurisdiction of the supreme court in favour of the legis- 
lature: whereas the stronger the federal government the more 
independent and advantageous is the position of the court. 

The object of this paper is to describe the Swiss Federal Court, 
and hence not much will be said on the two others. 

The Supreme Court of the United States of America is commonly 
regarded as the most perfect instance of a court exercising the office 
of guardian of the Constitution. It must be remembered, however, 
that it came into existence in 1787 only under the second American 
Constitution. Under the first,‘ the Articles of Confederation’ (1778), 
we read these words (Art. [X.):— 

‘The United States in Congress assembled shall also be the last 
resort on appeal inal] disputes and differences now subsisting or that 
hereafter may arise between two or more States concerning boun- 
dary, jurisdiction, or any other cause whatever: which authority shall 
always be exercised in the manner following. Whenever the legis- 
lative or executive authority or lawful agent of any State in con- 
troversy with another shall present a petition to Congress, stating the 
matter in question and praying for a hearing. notice thereof shall be 
given by order of Congress to the legislative or executive authority of 
the other State in controversy, and a day assigned for the appearance 
of the parties by their lawful agents, who shall then be directed to 
appoint by joint consent,commissioners or judges to constitute a court 
for hearing and determining the matter in question ; but if they can- 
not agree, Congress’ is, by a very er pen system of selection and 
lot, to appoint commissioners. . . . ‘ All controversies concerning the 
private right of soil, claimed under different grants of two or more 
States, whose jurisdictions as they may respect such lands, and the 
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States which passed such grants are adjusted, the said grants or 
either of them being at the same time claimed to have originated 
antecedent to such settlement of jurisdiction, shall on the petition 
of either party to the Congress of the United States, be finally de- 
termined as near as may be in the same manner as is befere 
prescribed for deciding disputes respecting territorial jurisdiction 
between different States.’ 


Thus in 1778 the Supreme Court consisted of judges appointed 
directly by Congress, and dependent on it, or by its indirect 
action. 

By the Constitution of 1787 a central executive was appointed, 
the central Legislature made a real Legislature, and not a mere 
meeting of envoys, and a proper Supreme Court was set up. 

The provisions as to the latter are contained in Article III: 

‘1. The judicial power of the United States shall be vested in 
one Supreme Court, and in such inferior courts as the Congress 
may from time to time ordain and establish. The judges, both of 
the supreme and inferior courts, shall hold their offices during good 
behaviour, and shall, at stated times, receive for their services a 
compensation, which shall not be diminished during their continu- 
ance in office.’ 

By Article IL. 2 it is provided that the President «shall nominate, 
and by and with the advice and consent of the Senate shall appoint 
.. . judges of the Supreme Court.’] 

‘2. The judicial power shall extend to all cases, in law and 
equity, arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority ;—to all cases affecting ambassadors, other public minis- 
ters and consuls ;-—to all cases of admiralty and maritime jurisdic- 
tion ;—to controversies to which the United States shall be a 
party ;—to controversies between two or more States :—between 
a State and citizens of another State ;—between citizens of different 
States ;— between citizens of the same State claiming lands under 
grants of different States, and between a State, or the citizens 
thereof, and foreign States, citizens, or subjects. 

‘In all cases atfecting ambassadors, other public ministers and 
consuls, and those in which a State shall be a party, the Supreme 
Court shall have original jurisdiction. In all the other cases before- 
mentioned, the Supreme Court shall have appellate jurisdiction, 
both as to law and fact. with such exceptions, and under such regu- 
lations, as the Congress shall make.’ 

The Eleventh Amendment to the Constitution runs as follows :— 

‘The judicial power of the United States shall not be construed 
to extend to any suit in law or equity. commenced or prosecuted 
against one of the United States by citizens of another State, or 
by citizens or subjects of any foreign State.’ 

By the Judiciary Act of 1789 a number of cireuit and district 
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United States Courts were erected, from all of which an appeal lies 
to the Supreme Court. 

As there is no appeal from the Supreme Court, and as it has 
well-defined functions with regard to disputes between the Federal 
Government and any State, while it is quite distinct from, and in- 
dependent of, the Legislature, this Court seems to have realised the 
ideal set forth in the words of Hamilton quoted above, for it is both 
the guardian and interpreter of the Federal Constitution. 

The German Imperial Court is far inferior in every way to the 
American Supreme Court or to the Swiss Federal Court. | 

In the Federal German Constitution of April 16, 1871, we find 
that by Article 4 (13) power is given to the Federal Diet to make 
Federal laws as to obligations, a penal code, trade and exchange law, 
and judicial procedure. It is provided by Article 75 that cases of 
high treason or rebellion and the like shall be referred, in the first 
and last resort, to the Upper Court of Appeal of the three Hanse 
towns, sitting in Liibeck ; and by Article 76, that matters relating to 
public law in dispute between members of the Federation, and 
constitutional disputes arising in the case of such members of the 
Federation as have not a special court or authority to decide such 
matters, way, on the demand of one of the parties, be referred to the 
Federal Executive or Bundesrath, in the one case to be decided by 
it, in the other that some compromise may be found or special 
Federal law passed on the subject. By Article 7 the Federal 
Council is charged with the execution of Federal laws. 

Thus, while the Federation could pass laws on certain subjects, 
there was no Federal Court to decide in disputed cases, save one, 
the most important set of questions relating to constitutional matters 
being left to the Executive. 

A Federal law as to justice was passed on April 11,1877. By 
this a Federal or Imperial Court (Reichsgericht) was erected, and 
fixed at Leipzig. It was divided into civil and criminal sides, the 
Imperial Chancellor determining the number of judges in each. 
In civil matters it took the place of the Upper Court of Commerce 
erected by Federal law of June 12, 1869; in criminal, of the above- 
mentioned Court of the Hanse towns. (It does not seem clear, 
however, how a Federal /aw could abrogate an article of the Federal 
Constitution.) 

The jurisdiction of this Court as settled by the law erecting it 
and by later Federal laws is as follows :— 

1. Civil side. 

It entertains appeals 

a. Against decisions of Imperial consuls and their respective 
consular courts. 
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B. Against final decisions of the Supreme Courts of the States 
composing the Federation’; but only as regards the pro- 
visions of an Imperial] law which is in force without as well 
as within the area subject to the Court from the judgment 
of which the appeal is made. Further, the Federal Council 
or the Emperor may determine that the infringement of such 
a law does not warrant an appeal, or that that of a law of 

less general application does warrant an appeal. 

y- Against decisions of courts with jurisdiction in special 
departments, provided the State in which they are proposes 
the appeal, that the Federal Council approve this course, 
and that the Emperor issues a decree to that effect *. 

3. Each State in the Confederation may refer to the Imperial 
Court all civil suits pending on October 1, 1879, and hitherto 
in the jurisdiction of the Supreme local Court °. 

2. Criminal side. 

a. High treason against the Emperor or the Empire. 

8. Appeals against decisions of consular courts. 

y: " » verdicts of juries. 

é. “ » judgments given by local criminal courts 
which are courts of first instance, // the remedies given are 
not exclusively based on provisions contained in the laws of 
that particular State. 

Offences against regulations respecting the collection of 
taxes payable to the Imperial Treasury, /f the pleadings are 
officially submitted to the Court by the State officials. 

3. Miscellaneous, 

a. Patent cases (Federal law of June 16, 1879). 

8. Certain disciplinary cases (same law). 

y- Constitutional disputes between the senate and citizens of 
Hamburg (Federal law of March 14, 1881). 


It will be seen from this that the jurisdiction of the Court is 
mainly permissive, its powers in cases of high treason, jury appeals, 
and consular appeals alone giving it any claim to be called a 
Federal or Imperial Court. In the German Empire, the Executive 
all but absorbs both the Legislative and Judiciary *. 


' There is a provision that any member of the Federation, in which there are many 
Supreme Courts, may erect a Final Court of Appeal to have jurisdiction in all cases save 
those formerly belonging to the Upper Court of Commerce, or given to the Imperial 
Court by special Federal legislation. Bavaria is as yet the only state which has availed 
itself of this provision, and has set up a Final C ourt at Munich by a law of Feb. 23, 1879. 

? Of this clause Prussia, Hesse, Waldeck, and several of the minor German states have 
availed themselves, as appears from the {mperial decrees of Sept. 26, 1879. 

° This clause has been taken advantage of by Prussia, Baden, Oldenburg, W aldeck, the 
three Hanse towns, and two minor German states. 

* The above statements are based on the Federal Constitution, and on the very brief 
account of the Court contained at pp. 60, 179-81, 183, of Professor Paul Laband’s 
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The Swiss Federal Court, at least in its present form, which 
dates from 1874, holds the mean between the Supreme Court 
of the United States and that of the German Empire. While not 
equal to the former, particularly in the matter of exclusive juris- 
diction in the interpretation of the Constitution. it is in this point 
far superior to the latter. It has been much improved since it was 
originally set up in 1848, and will doubtless, with the decay of 
unreasonable jealousy of the central government on the part of the 
cantons. approach more and more closely the Supreme Court of the 
United States, of which it is an avowed copy, so far as Swiss 
political feeling allowed in 1848. Its exact constitution and juris- 
diction are probably less known than those of its American and 
German compeers. For this reason. and because it has to settle 
disputes (unlike the two others) between four distinct nationalities, 
each speaking its own language (German, French, Italian, and 
Romansch), it may be worth while to take some trouble in order 
to gain an idea of what it is and of what it does. It is the product 
(though not the final result) of an historical development extending 
over nearly 600 years; and if it is desirable, in order to understand 
Swiss political and constitutional matters, that we should study 
their history with great care. this is essential in the case of the 
Federal Court, for history only will explain the exact meaning of 
the carefully balanced and guarded phrases which describe its juris- 
diction. Fortunately for foreigners that history has been already 
written more than once. My chief authorities in the following 
sketch, both on the historical and legal sides, are the works of 
J. J. Blumer and J. Dubs. To Blumer, of Glarus, above all other 
men, the Federal Court owes its existence. He took the largest 
share in drafting the provisions regarding it in 1848, and he was 
uninterruptedly a member of it from 1848 to his death in 1875, 
being the first president of the Court as strengthened under the 
1874 Constitution. Hence his //and/uch des Schweizerischen Bundes- 
staatsrechtes (1863-4, 2 vols.) was an authoritative exposition of 
the principles of the Federal Constitution, based on the fullest 
knowledge and the most exhaustive researches, so that it is by far 
the best and most thorough work yet produced on the Swiss Con- 
stitution. After his death (Nov. 12, '875) a thorough revision of 
the work was undertaken (Blumer himself having already made 
some progress with it) by J. Morel, another member of the Federal 
Court. This new edition is of course based on the Constitution of 
1874. It appeared in three volumes between 1877 and 1887, and 


Das Staatsrecht des Deutschen Reiches, in vol. ii. part t (1883) of H. Marquardsen’s 
Handbuch des Oecffentlichen Rechts der Gegenwart in Monographien (Mohr: 
Freiburg i. B. and Tabingen 
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is the one I have used; the section on the Federal Court may be 
found in vol. iii. pp. 131-217. Less bulky, and written in a more 
popular style than Blumer's work, is Jas Oeffentliche Recht der 
Schweizerischen Eudgenossenschaft (1878, 2 vols.), by Jakob Dubs, of 
Ziirich, who was a member of one or other House of the Federal 
Assembly from 1848 to 1875, and became a member of the Federal 
Court in 1876, holding this post till his death on Jan. 13, 1879. 
This work is very brightly and vigorously written, and is, next to 
Blumer’'s, the best book on the subject. The section on the Federal 
Court is in vol. ii. pp. 72-102. A painstaking compilation from 
Blumer and Dubs is the work by A. von Orelli, Das Staatsrecht der 
Schweizerischen Eidgenossenschaft (1885), one division (vol. iv. 1) of 
Marquardsen’s great Tlaudhuch des Ofientlichen Rechts der Gegenwait 
it Monographicn. This is brought up to date. and the matter is 
very clearly arranged; but it does not pretend to any originality. 
For the Federal Court. see pp. 38-44. Two other works supply 
useful hints from time to time, but are now antiquated, as they 
both treat of the Constitution of 1848 only—J. Meyer's Geschichte 
des Schweizerischen Buudesrechts (1875-8, 2 vols.; there is a short 
supplement on the 1874 Constitution), and J. Riittimann’s Das 
Nordamerikanische Bundesstaatsrecht verglichen mit den politischen Ein- 
richtungen der Schweiz (1867-1876, 3 vols.). Finally I must men- 
tion J. C. Bluntschli’s Geschichte des Schweizerischen Bundesrechtes 
(second edition of vol. i. in 1875), which requires to be used with 
great care in the earlier portion, is very valuable indeed between 
1315 and 1798, and then becomes rather sketchy: and R. E. 
Ullmer's Die Staalsrechtliche Praxis der Schweizerischen Bundesbehirden 
(1862-1866, 2 vols.), which gives the Federal case law from 1848 
tu 1863. 

Such are the main authorities on Swiss constitutional matters, 
Blumer, followed by Dubs, being by far the most weighty and im- 
portant. We must now trace out the steps by which the Federal 
Court came into existence, for otherwise we cannot fully grasp its 
present character as but one link —and that not the last one—in 
a long chain. Before 1848, we may distinguish, with Dubs, two 
methods adopted for peaceably settling disputes among members of 
the confederation,.—/riend/y remonstrauces and arbitration. It must 
be always borne in mind that from 1291, the date of the origin of 
the Confederation, down to 1848 there did not exist (save from 
1798-1803 in the time of the Helvetic Republic) any central or 
Federal authorities, whether legislative, executive, or judicial, each 
member of the Confederation being a sovereign state and entering 
the alliance for certain very definite purpose. In fact, till 1848 the 
Confederation was a‘ Staatenbund, and not a ‘ Bundesstaat.’ 
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This is the plan adopted in the two earliest treaties of alliance, 
those of 1291 and 1315. The document of 1291 says: ‘Si vero 
dissensio suborta fuerit inter aliquos conspiratos, prudentiores de 
conspiratis accedere debent ad sopiendam discordiam inter partes, 
prout ipsis videbitur expedire, et quae pars illam respueret ordina- 
tionem, alii contrarii deberent fore conspirati. . . . Si vero guerra 
vel discordia inter aliquos de conspiratis suborta fuerit, si pars una 
litigantium justitiae vel satisfactionis non curat recipere comple- 
mentum, reliquam defendere tenentur conjurati’; and that of 1315, 
in its racy German: ‘ Were ouch daz, daz sich dekein Missehelli 
oder dekein Krieg huebe oder uffstuende under dien eitgenozen, dar 
zuo suln die besten und die witzegesten komen, und sulen den Krieg 
und die Misseheli slichten und hinlegen nach minnen oder nach 
rechte. Und sweder teil das verspreche, so sulen die andern 
eitgenoze dem andern minnen older rechtes beholfen sin uf iens 
schaden, der da ungehorsam ist. Wurde ouch dekein Stoz oder 
dikein Krieg zwischen dien Lendern, und ir eines von dem andern 
weder minne noch recht nemen wolde, so sol daz dritte Lant daz 
gehorsame schirmen und minnen und rechtes beholfen sin.’ It 
must be remembered that in both cases there were only three 
parties to the treaty—Uri, Schwyz, and Unterwalden, and that the 
object was to settle disputes between neighbours in a friendly and 
informal way. The ‘ witan,’ or wise men, are to meet together and 
to heal the quarrel according to the rules of equity and right. If 
either party refuse to accept their decision, the other confederates 
are to enforce obedience. If war arises between two members, and 
one will not accept from the other what is equitable and right, the 
third ally is bound to support that one which does accept such offer 
in its endeavours to obtain what is due to it. 

(2) Arbitration (‘ Schiedsrichter ’). 

This first appears in 1351, when the great Imperial Free City of 
Ziirich condescended with many reservations to join the ‘Everlasting 
League.’ It became more common as the number of the Confederates 
increased, and was the method employed when friendly remon- 
strances failed, and when war was not yet declared. The arrange- 
ments as to the place of meeting, the number and the method of 
choosing the arbitrators, and other details varied according to the 
stipulations contained in the different treaties by which each state 
had been admitted into the Confederation. Dubs thinks that the 
appointment of an umpire, to decide when the arbitrators could not 
agree, was the key-stone of the whole system: he was sometimes 
chosen by the arbitrators (e.g. in 1351), sometimes by the parties 
themselves (e.g. 1353), sometimes by other members of the con- 
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federation. The whole process of such arbitration between one 
Confederate and another was known as ‘cidgenissisches Recht,’ 
though it must not be supposed that this had any reference to 
any collection of Federal laws, customs, or other regulations. It 
signified only the method by which the other Confederates tried to 
reconcile with one another those of their allies who were engaged in 
a dispute. Their jurisdiction was purely voluntary, not coercive : 
when arms were resorted to matters had passed beyond arbitration. 
Bluntschli (i. cap. 25) gives an interesting and curious account of 
all the recorded cases of Federal intervention from 1404 to 1781. 
Roughly speaking, we may say that arbitration was the only 
method employed from 1351 to 1798 of settling disputes between 
members of the confederation otherwise than by force of arms—in 
short, the only approach to a strictly judicial investigation of their 
quarrels, 

When the intricate political system of the Swiss Confederation 
(or as it called itself, ‘the ancient league of Upper Germany’) came 
to an end in 1798, the Helvetic Republic was set up. According 
to the new Constitution there was a central Executive, Legislature, 
and Judiciary, but not of a Federal character, since the Republic 
was organised in the most centralised way, and the ‘ cantons’ (the 
word, informally used in the fifteenth century, is now first used 
officially) were mere administrative districts directly under the 
control of the central government. 

The Supreme Court of the Helvetic Republic(Constitution, title vii) 
consisted of a member (and an assistant) nominated by each canton 
(nineteen in number), one-fourth part being renewed annually. It 
had original jurisdiction over the members of the Executive and 
of the Legislature, and in criminal cases involving the penalty 
of death, or of imprisonment or banishment in either case for ten 
years at least. It acted as a court of appeal in civil matters, when 
the decisions of the inferior courts were invalid by reason of want 
of jurisdiction, whether through informality or violation of the 
Constitution. 

A new Swiss Constitution was set up in 1803 by Napoleon's Act 
of Mediation, the name ‘Switzerland’ being now first employed as 
the official designation of the Confederation. In this new system 
there was no distinct Federal Executive, and the Diet was made up 
of delegates (two from each of the nineteen cantons) voting according 
to instructions. The provisions as to the settlement of disputes 
between the cantons are contained in two articles :— 

xxxvi. La Ditte prononce sur les contestations, qui surviennent 
entre les cantons, si elles n'ont pas été terminées par la voie de 


arbitrage. A cet effet, elle se forme en syndicat a la fin de ses 
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travaux ordinaires, mais alors chaque député a une voix, et il ne 
peut lui étre donné des instructions 4 cet égard. 

xxi. Si durant de la vacanece de la Didte, il s’¢léve des contesta- 
tions entre deux ou plusieurs cantons, on s'adresse au landammann 
de la Suisse [the chief ruler of that one of the six cantons in which 
the management of Federal atfairs was vested, shifting annually |, 
qui, selon les circonstances plus ou moins pressantes, nomme des 
arbitres conciliateurs, ou ajourne la discussion a la prochaine Diete. 


Thus the Court of 1798, when the Federal element for a time 
disappeared from Switzerland, and the Diet (after the failure of 
arbitration) under the Constitution of 1803, are the first attempts 
to transfer the decision of inter-cantonal disputes to a regular 
tribunal capable of enforcing its decisions in these cases, as in any 
other. With the partial restoration by the Constitution of 1815 of 
things in Switzerland to the s/a/ws quo aute 1798, came naturally the 
restoration of the ‘Arbitration’ system, the old ‘ eidgendssisches 
Recht,’ with reference to which the most elaborate regulations were 
laid down in article 5 of the new Constitution. These were to the 
following effect. Each of the cantons engaged in the dispute was 
to choose one or two arbitrators from among the magistrates of the 
other cantons outside the dispute. These arbitrators were to try 
to settle the matter by friendly remonstrances (J/inxe) and negotia- 
tions. If these failed. the arbitrators chose an umpire out of the 
magistrates of one of the cantons not engaged in the dispute, and 
which had not already supplied an arbitrator. (If quarrels arose 
as to the choice of an umpire, he was to be nominated by the Diet, 
the parties to the dispute not having votes at his election.) The 
umpire and arbitrators were to try to arrange the dispute by 
friendly negotiations, or by way of compromise, or, in the last 
resort, ‘nach den Rechten, that is, by a formal decision which, if 
need be, was to be enforced by the Diet. The umpire and arbitrators 
were, in order to secure complete impartiality, to be relieved, during 
their period of office, from their oaths to their respective cantons. 
Violent acts or armed interference were strictly forbidden to any of 
the cantons interested in the pending arbitration. The arbitration 
could only take place with reference to such matters as were not 
guaranteed by the Federal Pact. 

This system was simply a codification of the practice prevailing 
before 1798, and legally subsisted till 1848. It suffered, however, 
from several defects, e.g. the uncertainty as to the precise subjects 
which could be laid before arbitrators, the course to pursue if a 
canton refused to name arbitrators at all, the lack of criminal or 
penal jurisdiction save in the case of soldiers, the expense and 
waste of energy through the necessity of creating a fresh court for 
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every case, want of guarantees for the impartiality of the arbi- 
trators, the uncertainty as to procedure, the length of the proceed- 
ings, difficulties as to enforcement of the decisions, and the like. 
Hence, when after the Paris Revolution of July 1830, liberal ideas 
began to reassert themselves in Switzerland, it was natural that, 
after the cantonal constitutions were revised in a democratic sense, 
the Federal Constitution should be taken in hand. An attempt to 
revise it was made in 1832-3, but failed, partly owing to the resist- 
ance of the conservatives, who wished for no change, and partly 
through the radicals, who wished for far greater changes than were 
proposed. This draft is very interesting, for in it we find that, while 
the Diet was preserved, a Federal Executive and a Federal Court 
were to be set up, the latter with jurisdiction in certain defined 
civil and criminal cases. Historically the draft of 1833! (drawn up 
by Baumgartner) is most important, for it is a first recension of the 
Constitutions of 1848 and 1874. After the Sonderbund war of 1847, 
another attempt was made to revise the Federal Pact of 1815. This 
time the reformers were successful, the result being the Constitution 
of Sept. 12, 1848, which was accepted by 154 cantons against 6} (the 
three Forest cantons, Zug, Appenzell Inner Rhoden, Ticino, and 
Valais). Its framers—Druey of Vaud and Kern of Thurgau—worked 
on the lines of the draft of 1833. The Diet was replaced by a Federal 
Legislature of two Houses (one—Stiinde Rath, or House of States— 
in which each canton was represented by two deputies, elected by 
that canton, and another—National Rath or House of Representa- 
tives—in which the number of representatives varied—now 145— 
according to population, one member to every 20.000 souls or fraction 
over 10,000, being elected by popular vote). A Federal Council, or 
Bundesrath, of seven members elected by the Federal Legislature, 
was entrusted with the executive power, and, by common consent, a 
Federal Court created with jurisdiction in civil and criminal causes 
very much as in 1833, bat having also a limited jurisdiction in cases 
where rights guaranteed by the Constitution were alleged to have 
been infringed, provided that the Federal Legislature referred such 
cases to it*. This was a great step in advance*. Another attempt at 


' The clauses of the 1833 draft referring to the Court (in both recensions) will be found 
pp. 739-42, vol. ii. (Bern, 1876) of Repertorium der Abschiede der eidgenissischin 
Tagsatzungen aus den Jahren 1814 bis 1848: bearbeitet von Wilhelm Fetscherin. The 
terms ‘ first’ and ‘second recension,” sometimes used hereinafter, refer to the drafts 
prepared by two committees appointed by the Diet, the one on July 17, 1832, the other 
on March 19, 1833. The draft of the latter was altered before it was discussed by the 
Diet, May 13-15, 1833. 

* Various provisions were also made as to the Court by the Federal law of June 5, 
1849. It will be found in vol. i. pp. 65-86 of Offizielle Sammlung der das Schweizerische 
Staatsrecht betreffenden Actenstiicke, Bundesyesetze, Vertrige und Verordnungen seit 
12 Sept. 1848 (Bern, 1840). 

* The revision of 1866 did not affect the Constitution of the Federal Government. 
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revision was made in 1872 in the direction of still further strength- 
ening the Federal authorities at the expense (naturally) of those of 
the cantons, but the mistake was made of lumping reforms which 
every one desired with others asked for by a certain number of 
persons only. Hence it was rejected (May 12, 1872) by 13 cantons 
to g, and by 260,859 votes to 255.606. The majority consisted of 
the Roman Catholic and non-German-speaking cantons. In this 
draft, the jurisdiction of the Federal Court as to civil and criminal 
cases was pretty much the same as that of the existing (1848) Con- 
stitution (perhaps rather more in civil cases), but its functions as 
an interpreter and upholder of rights guaranteed by the Federal 
and cantonal constitutions were very much extended’. The next 
attempt at revision was more successful as it resulted in the exist- 
ing Constitution, which was accepted May 29, 1874, by 14} to 7} 
cantons (the division as in 1848, save that in 1874 Lucerne and 
Freiburg were in the minority, Ticino in the majority), and 340,199 
votes to 198,013. 

By this constitution the Executive and Legislature remained as 
in 1848 and 1872, while the jurisdiction of the Federal Court in 
criminal and civil causes remained as in 1872 (though that in civil 
causes has been greatly extended by the increased number of Federal 
laws passed), as well as that in matters affecting the interpretation 
of the Federal or cantonal constitutions. Power was given to the 
Federal Legislature to settle by a special law matters of detail 
relating to the Federal Court, a power which was exercised in the 
Federal law made on June 27, 18747. 

This law, together with the Constitution, affords a complete view 
of the present organisation and jurisdiction of the Federal Court, and 
will be frequently referred to hereinafter. But it is impossible to 
grasp the full significance of the 1874 settlement unless we see the 
way in which it was gradually arrived at (it is itself but a step 
towards a goal not yet attained), and hence it is necessary to give 
some account of the provisions of the previous attempts to set up 
a Federal Court. In order to keep always before the eyes of my 
readers the very important distinction between the drafts of 1833 
and 1872, and the Constitutions of 1848 and 1874, I shall always 
place the former figures between brackets, leaving the latter without 
any such marks of distinction. 


' The various drafts (as to the Court) made in Feb. 1872 by the National Rath and 
Stiinde Rath in the reports to their respective committees (appointed in 1871) will be 
found on pp. 568-570, 583, 586 of Protokoll iiber die Verhandlungen des Schweizerischen 
Nationalrathes betreffend Kevision der Bundesverfassung, 1871-2 (Bern, 1873), and the 
draft finally submitted to popular vote on pp. 636-8 of the same volume. 

® See Amtliche Sammlung der Bundesgesetze und Verordnungen der Schweizerischen 
Eidgenossenschaft, Neue Folge, i. 136-156 (Bern, 1872). 
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In considering the Federal Court, the subject falls into two main 
divisions :— 
I. Its organisation or constitution ; 
II. Its jurisdiction, whether civil, criminal, or constitutional '. 


I. Organisation of the Court. 


(1) Number of Members. 

(1833). Art. 87. Nine judges and four assistant judges. 

1848. Art.g5. Eleven judges, with (according to the Federal law, 
Art. 1) eleven assistant judges *—the idea being to provide for the 
possibility of having a judge from each of the twenty-two cantons. 

(1872). Art. 104. Left to Federal legislation. 

1874. According to the Federal law, Art. 1, nine judges and 
nine assistant judges. The latter are called in the official texts of 
the Constitution, ‘Ersatzmiinner, ‘Suppléants’ or ‘ Supplenti,’ and 
are no doubt to sit in the place of the judges who are prevented for 
some reason from sitting in person. 

(2) How elected. 

(1833). Art. 88. Each canton is to propose two persons, one 
belonging to that canton, and the other belonging to some other 
canton: the Diet, out of these forty-four names, is to name the 
thirteen members of the Court, but no two judges are to belong to 
the same canton. Seats vacated during a term of office are to be 
filled up in the same way, but only for the remainder of the term. 


* The articles, in the Constitutions and drafts, and the iwo great Federal laws, relating 
to the Federal Court, are as follows: 

I. Organisation.—(1833), 87-96. 1848, 93-100, and Federal law of 1849, 1-7, 15- 
21, 43-6, 52-So. (1872), 103-6. 1874, 107-9, and Federal law of 1874, 1-26. 

Il. Jurisdiction.—(1) In civil causes—(1833), 97. 1848, 101-2, and Federal law of 
1849, 47. (1872), 107-8. 1874, 110-1, and Federal law of 1874, 27-31. (2) In 
criminal causes—(1833), 98. 1848. 74 7), 94, 103-4. and Federal law of 1849, 8-14, 
22-42, 48-51. (1872), 81 (7), 103, 109. 1874, 87 (7), 106, 112, and Federal law of 
1874, 32-55. (3) In the interpretation of the Coustitution—(1833), none. 1848, 74 
(16) (17), 90 (3), 105, and Federal law of 1849, 47. (1872), 81 (13), 99 (3), 110. (1874, 
85 (12), 102 (3), 113, and Federal law of 1874, 56-63. 

It may be well to state that Art. 106 of 1848 empowered the Federal Legislature to 
give to the Federal Court jurisdiction in cases other than those expressly mentioned in 
clauses 101, 104, 105 (i.e. civil and criminal cases), Art. 114 of 1874 repeats this, 
extends the power to all three branches of jurisdiction (Arts. 110, 112, 113), and adds 
that Federal legislation was to settle what powers were to be transferred to the Court to 
enable it to secure the uniform interpretation of future Federal laws. This last clause 
is the foundation of the appellate jurisdiction of the Court in civil matters ; while it was 
by virtue of these two articles of the Constitution that the great Federal laws of June 5, 
1849, and June 27, 1874, were enacted. Art. 114 of 1874 is precisely Art. 111 of (1872), 
which was the result of the second thoughts of the Stiinde Rath (Protokoll, 1871-2, pp. 
570, 583, 586). The National Rath draft ran as follows: ‘The Federal Court decides 
tinally as a “court of cassation”’ in civil and criminal cases, on complaints relating to the 
infringement or wrongful interpretation of Federal laws or State treaties or concordats. 
A Federal law is to specify the cases in which such appeal is to be given, and also the 
procedure to be adopted in the matter of such appeals.’ 

? The Committee appointed August 16, 1847, to draft the Constitution had proposed 
11 judges and 5 assistant judges ; see its [rotokoll, p. 138. 
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1848, Art. g6. Chosen by the Federal Legislature. Similar 
provision as to vacant seats. 

(1872). Art. 104. Chosen by the Federal Legislature. Each of 
the three national languages is to be represented '. 

1874. Art. 107. As 1872 with (according to the Federal law, 
Art. 6) the 1848 provisions as to vacant seats, the election of course 
being made by the Federal Legislature. 

(3) Who can be elected members of the Court, 

(1833). Art. 89. Any one, save members of the Federal Executive 
or other Federal officials. 

1848. Art.g7. Every Swiss citizen who can be elected a member 
of the National Rath or popular house of the Federal Legislature 
(that is, by Art. 64, all over twenty years of age, not excluded from 
the privileges of active citizenship by the legislation of the canton 
in which they reside, and not being clerics or members of the 
Federal Executive or officials elected by it, or of the Stiinde Rath’). 

Members of the Federal Executive and officials elected by it 
cannot also be members of the Court. According to the Federal 
law of 1849 two relatives by blood or by marriage, whether in the 
ascending or descending line, or collaterals up to and including first 
cousins, or brothers married to two sisters, cannot at the same time 
be judges or assistant judges of the Court, nor hold any minor office 
connected with it. If any official by marriage comes within these 
prohibitions he ‘yso facto loses his office. 

(1872). Art. 105. Qualifications as in 1848, save that limitation 
to laymen omitted in Art. 71. 

Members of the Federal Executive or of the Federal Legislature 
and officials elected by either cannot at the same time be members 
of the Court. Other offices and callings may be declared by Federal 
legislation to be incompatible with a seat in the Court. 

1874. Art. 108. Qualifications as in 1872, but restriction to 
laymen again inserted *. 

' This latter clause was insisted on by the Stiinde Rath and finally adopted by the 
National Rath ; Profokoll, 1871-2, pp. 568, 586. 

An attempt was made during the debates of the Committee of August 16, 1847, to 
throw open the election to every Swiss citizen having a right to vote. This was sne- 
cessful ( Protokoll, p: 183), but, later, members of cantonal executive bodies were excluded 
(ibid., p. 193), though this exclusion does not seem to occur in the final draft approved by 
the Committee (Protokoll, p. 200). 

* It must be remembered that, as each canton fixes, as it pleases, the method of 
election, the qualifications of the candidates, and length of service, in the case of the 
Stiinde Rath, clerics are not excluded from or included in that House by the Federal 
Constitution. As regards the National Rath, laymen only could be elected under the 
Constitution of 1848 (Art. 6), a proposal probably suggesied by the religious troubles 
which largely caused the Sonderbund war of 1847 (Nov.), and adopted by the Committee 
of August 16, 1847, by 14 votes (see its Profokoll, p.148). This distinction was omitted 
by the Committee of that House in 1871, and this decision was upheld by the House itself 
hy 49 votes to 16 | Protokoll, 1871-2, p. 395), Art. 71 of the 1872 draft thus appearing 
withont any limitation. In the revision of 1873 4,the National Rath Committee Profol oll 
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Exclusions as in 1872. According to the Federal law of 1874, 
Art. 5, members of the Court may not be directors or on the council 
of administration of any industrial enterprise. Further, by the 
Constitution, members of the Court are forbidden to hold any other 
Federal or cantonal office, or to engage in the active practice of any 
profession or trade’. 

(4) Term of office. 

(1833). First recension, Art. 94-5. Six years, but re-eligible. 
Second recension, Art. go-1. Half the number hold office for three 
years and then retire, but are re-eligible. 

(1848). Art. 96. Three years, a new election being necessary 
when the National Rath is re-elected. 

(1872). Art. 104. Left to Federal legislation. 

(1874). According to the Federal law, Art. 6, six years. 

(5) Presidency of the Court, 

(1833). Art. 93-4. President chosen by the Diet for three 
years (six years in the first recension, Art. 97) from among the 
members of the Court, but is re-eligible. Vice-President chosen by 
the Court from among its members. 

(1848). Art. 98. President and Vice-President* chosen by the 
Diet every year from among the members of the Court. 

(1872). Art. 104. Left to Federal legislation. 

1874. According to the Federal law, Art. 7, President and Vice- 
President are chosen by the Federal Legislature for two years from 
among the members of the Court. 

(6) Payment of Members. 

(1833). Art. 96, No fixed salary, but fees paid out of the Federal 
Treasury for every day's work. 

1848. Art. 99. As 1833. 

(1872). Art. 104. Left to Federal legislation. 

1874. According to the Federal law, Arts. 8, 14, the President re- 
ceives 11,000 francs per annum, the judges each 10,000 frances, and 
each of the secretaries (cf which there must be two at least, one 
of the July 17, 1873 Committee, p. 40) omitted the limitation, and this suggestion was 
twice accepted by the House (by 56 to 28, and by 61 to 33 votes; Protokoll, 1873-4, 
pp- 169, 189). Its insertion, however, was proposed by the Stiinde Rath (by 22 votes to 
18; Protokoll, 1873-4, p. 358), thus confirming the proposal of its Committee of July 18, 
1873 (see the Prvtokoll of the latter, p. 37), and their proposal was accepted by the 
Nat.onal Rath Commission and by the House itself, by a vote of 58 to 43, after an 
interesting debate (ibid. 270-2). Thus the Constitution of 1874 agrees in this point 
with 1848 as against the draft of 1872. As the draft of 1833 retained the old Diet of 
44 members chosen by the cantons, this question was left entirely to the decision of the 
cantons, 

! This was proposed by the National Rath in 1872, but given up in favour of the draft 
of the Stiinde Rath _Profokoll, 1871-2, p. 568). 

* The Committee of August 16, 1847 proposed to give the election of the President to 
the Federal Legislature, and that of the Vice-President to the Court itself Protukoll, 


p- 139). It decided too that where ineligibility for re-election was not expressly stated, 
re-eligibility was to be presumed Proefokol/, p. 183 . 
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from German, the other from French-speaking Switzerland—both 
speaking German and French and one also Italian—chosen by the 
Court by ballot for six years), from 6000 to 8000 frances. The 
assistant judges receive 25 frances a-day and a fixed travelling 
allowance ; the ordinary judges and the secretaries further, when 
away from the seat of the Court on official business, 15 franes a-day 
and a fixed travelling allowance (Federal law of Dec. 22, 1874). 

The Federal law of June 27, 1874, Articles 10-24 (in many 
points simply a reproduction of that of June 5, 1849), contains 
many other regulations as to the Federal Court. In cases of 
elections, and in civil and constitutional causes, seven judges form 
a quorum, and the number present must always be uneven (ap- 
parently because the President has no casting-vote). The judges 
(but not the assistant judges) are required to reside in the town 
where the Court is fixed ; this town is Lausanne, as determined by 
a decree of the Federal Executive,’ dated June 26, 1874. The 
vacations must not exceed four weeks in the year', and even then 
the President or Vice-President must be at Lausanne. Temporary 
leave of absence may be granted to the members of the Court and 
to the secretaries. 

A judge, ordinary or assistant, cannot sit when his relatives by 
blood or by marriage in an ascending or descending line, or col- 
laterals up to and including first cousins, or brother-in-law are in 
any way interested in the case. He is similarly disqualified from 
sitting when the affairs of his ward are under consideration, or in a 
case in which he has taken any part previously as Federal or 
cantonal official, or judge, or arbitrator, or counsel, or in affairs 
relating to an incorporated company of which he is a member, 
when his parish (Gemeinde) or canton of birth is a party, or when 
a suit is brought against the executive or legislature of his canton 
of birth. A judge of either kind may be refused by a party to a 
suit if the said judge is an enemy of or dependent on one of the 
parties, or since the institution of the suit, as a member of the Court 
has expressed his opinion on it; but the Federal Court as a whole 
must be accepted by the parties. If by reason of such refusals there 
are not enough members to form a quorum, the chairman selects by 
lot from among the presidents of the Supreme Cantonal Courts a 
sufficient number of ‘extraordinary assistant judges’ pro hac vice. 
All members and officials of the Court are bound by oath to fulfil 
the duties of their respective offices: in the case of members of the 
Court it is administered in the presence of the Federal Legislature. 

? By (1833) Art. 95, it was provided that the Court should sit every year at fixed 
times, but that the President at the ee of the Federal Executive (and also, in the 


second recension, at the instruction of the Federal Legislature) was to call a special 
meeting. There seem to be no provisions on this point in 1848 and (1872). 
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Such oath may be replaced by a ‘ Handgeliibde’ or raising of the 
hand in the case of persons objecting on conscientious grounds to 
take an oath. The Court sits and gives judgment in public, but not 
the juries or during the preliminary enquiry. The President settles 
the order of business and maintains order in Court, being 
empowered to imprison disobedient persons for twenty-four hours, 
and in criminal cases to fine up to fes. 100, and to imprison up to 
twenty days. He superintends the work of the minor officials 
of the Court. Every year the Court is downd fo lay an account of 
the business transacted by it during the past year before the 
Federal Legislature, which has a right to criticise any act of the 
Court, but can alter by a law alone any of its decisions of which 
the Legislature may disapprove. All officials of the Court have the 
right of transacting in any canton (without needing to ask leave 
of the cantonal authorities) any business which falls within their 
jurisdiction’. A Federal law of June 25, 1880, regulates the costs 
of the Court, which are defrayed out of the Federal Treasury, and 
the fees which are to be paid to it by parties to a suit heard 


before it. 
W. A. B. CooLrnGe. 


1 It must be borne in mind that there is nothing in Switzerland which corresponds to 
the district and circuit Federal or United States courts in America. Hence in Switzer- 
land Federal officials commonly transact business in the cantons, but cannot decide cases ; 
whereas in America the district and circuit United States courts may in certain cases 
have concurrent jurisdiction with the States courts, while an appeal lies from the former 
to the Supreme Court of the United States. : 
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THE DEEDS OF ARRANGEMENT ACT, 1887. 


T is doubtless very convenient that in a country largely popu- 
lated, in which a vast number of people are engaged in 
mercantile dealings, the buyers and sellers respectively should be 
able to know something of the honesty and the solvency of those 
with whom they traffic; but it by no means follows that one party 
to a contract perpetrates a fraud on the other if he does not publish 
an account of his previous trade transactions and of his present 
position. A moral fraud is effected if a purchaser buys that which 
he knows he cannot pay for, and poses before the seller as a person 
who may be supposed to be solvent; but the scope and powers of 
fraud are infinite, and it is impossible for legislation to strike at 
every indication of it. A great deal must necessarily be left to the 
traders themselves, and in the long run their own intelligence and 
self-interest will protect them more effectually than all the laws 
that ever were made. 

The Act to provide for the registration of deeds of arrangement, 
passed on the 16th September, 1887. was undoubtedly intended to 
put down, to some extent at least, an evil which (it was said) the 
mercantile public complained of. It was said that under the law 
as it then stood a debtor, being insolvent, might. in order to avoid 
bankruptcy process, or for any other reason, enter into a private 
arrangement with his creditors, or some of them, whereby the real] 
control of his future business was taken out of his hands, and then 
incur fresh debts with other people who, ignorant of his position, 
might trust him as a solvent man, or he might possibly agree with 
his creditors for the payment of a composition on their debts, and, 
having thus reduced his liabilities, proceed to improve his position 
in the future. The first case might, and probably would, involve a 
fraud on those who afterwards dealt with him in ignorance of what 
had been done. The latter would in most instances not be injurious 
to his future creditors. It has nevertheless been in effect deter- 
mined by the legislature that a fraud is put upon all those who 
may deal with a man after he has made any compromise with 
creditors if he has not published it to the world, so that the past 
may act as a warning for the future. The Deeds of Arrangement 
Act was passed in the interest of this great principle, and of course, 
if it is fitted for the purposes designed, the commercial and moral 
public ought to be greatly benefited by its operation. Whether 
honesty or even public morality can be manufactured by legislative 
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enactments is sometimes doubted by those who cannot see in the 
present state of the trading mind the elements of a mechanically 
forced millennium. The idea no doubt is that publicity in relation 
to pecuniary matters enforces honesty. In some cases it may do 
so. In others it seems to have rather the opposite result. Take 
for instance the effect of the Bankruptcy Act, 1869. Under that 
Act every proceeding, whether in bankruptcy or for liquidation or 
composition, was advertised, records were kept of the resolutions 
that were passed, and as much publicity as could possibly be 
attained was given to whatever was done. Lenient in other 
respects, the Pankruptey law under that Act was severe in respect 
of advertisements and registrations. So lenient in administration 
was it that very few indeed were the arrangements made out of 
Court, and yet it may be questioned if the publicity given to 
failures made debtors more honest or creditors more careful. Men 
would in many instances fail again and again, always coming up 
bright and shining, and always able to find people who would trust 
them. In fact, publicity rather seemed (it may be only ‘ seemed’) 
to engender a brazen and corrupt tone of mind than otherwise. 
So apparently thought the Legislature, for the Bankruptey Act of 
1883 was intended to act as a thunderbolt hurled at the moral 
laxity of commerce which its predecessor had patronised. But 
the very sternness of this latter measure had a painful result. Its 
very threats destroyed the candour which had characterised society 
prior to its existence. In the last year of existence of the Act of 
1869, in the year 1883, the exact number of failures recorded was, 
I believe, 10,183. In the year 1584, the number was 3,231; so 
that if public records could prove anything, the commercial virtue 
of the kingdom was on the ist January, 1884, 68} per cent. greater 
than it was on the 31st December, 1883. The improvement, un- 
fortunately, was only superficial. Two-thirds of the debtors and 
creditors in the kingdom preferred private arrangements to the 
operation of the new Bankruptcy Law. They did not so much 
object to publicity as they did to other matters which the Act of 
1883 would have brought perhaps painfully to their notice. 

The result of the working of the old Act showed that publicity by 
itself was neither a deterrent to debtors, nor did it, as a rule, make 
creditors cautious; and if this was so, may one be permitted to 
doubt whether an Act the main object of which is to give publicity 
to transactions relating to insolvents and their estates outside 
bankruptey is likely to be really beneficial. However this may 
be, the intention of the Act is good. Let us consider its probable 
operation, for up to the present we have had no cases of any im- 
portance to show what interpretation will be put upon its clauses. 

VOL, IV. ag 
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The effect of it may be shortly stated thus. Every document 
coming within the statutory definition of a deed of arrangement is 
to be duly registered, and in default of registration is to be void. 
It will be readily understood therefore that whatever arrangement 
is made otherwise than by a document is not affected by the Act; 
that only such documents as come within the definition are so 
affected, and that the efficient operation of the Act will depend upon 
the comprehensiveness of the definition. 

The defining clauses are ss. 4 and 19. They run as follows :— 

S. 4 (1). ‘This Act shall apply to every deed of arrangement as 
defined in this section, made after the commencement of this Act.’ 

(2). ‘A deed of arrangement to which this Act applies shall 
include any of the following instruments, whether under seal or 
not, made by, for, or in respect of the affairs of a debtor for the 
benefit of his creditors generally (otherwise than in pursuance of 
the law for the time being in force relating to Bankruptcy), that is 
to say :— 

‘(a) An assignment of property ; 

‘(4) A deed of, or agreement for, a composition. 

‘And in cases where creditors of a debtor obtain any control over 
his property or business ; 

‘(c) A deed of inspectorship entered into for the purpose of 
carrying on or winding up a business ; 

‘(/) A letter of license authorising the debtor or any other 
person to manage, carry on, realise, or dispose of a business with 
a view to the payment of debts: and 

‘(e) Any agreement or instrument, entered into for the purpose 
of carrying on or winding up the debtor's business, or authorising 
the debtor or any other person to manage, carry on, realise, or dis- 
pose of the debtor's business with a view to the payment of his 
debts.’ 

S. 19. In this Act, unless the context otherwise requires :— 

‘Court or a Judge” means the High Court of Justice and any 
Judge thereof ; 

‘* Creditors generally ” includes all creditors who may assent or 
take the benefit of a deed of arrangement ; 

** Person” includes a body of persons corporate or unincorporate ; 

*“ Prescribed” means prescribed by rules to be made under this 
Act ; 

‘*“ Property” has the same meaning as the same expression has 
in the Bankruptey Act, 1883; 

*“ Rules” includes forms.’ 

The effect of section 4 is to confine the interpretation of the term 
‘Deed of Arrangement’ to the instruments referred to in subs. 2 :— 
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A Deed of Arrangement must be an instrument, that is to say, an 
instrument in writing, whether under seal or not, having certain 
characteristics. Let me pause here for a moment to observe that it 
is rather a pity to disturb old-fashioned prejudices, even though 
they are prejudices. To some men (let me include myself in the 
number) it is startling to be told that a deed need not be under 
seal. The definition in question gives a brevet rank to unsealed 
agreements which I cannot but think is a little unnecessary. 
‘There, however, the definition is, and so we must remember in 
construing the Act that a Deed of Arrangement is not bound to be 
a deed. 

The document is to be ‘ made,’ that is, it is at least to be signed 
‘by, for, or in respect of the affairs of a debtor for the benefit of his 
creditors generally.’ I assume that the intention of this passage is 
that the document is to be made by debtor for or in respect of his 
affairs. But this is not quite clear; the words ‘by, for, or in re- 
spect of the affairs’ might be read ‘ by, or for, or in respect of the 
affairs, and then any deed made by the debtor or any person 
which, to use the words that follow, is ‘for the benefit of his cre- 
ditors generally, would be within the Act. It can hardly have 
been intended, if a relative of the debtor makes a documentary 
arrangement for the benefit of the debtor's creditors, that such 
document shall be registered. The word ‘for’ is somewhat re- 
dundant and harsh, and I think that the construction ‘ by a debtor 
for or in respect of his affairs, meaning ‘by a debtor in respect of 
his affairs, is most likely to be adopted. Anyway, one cannot but 
regret that there should be even a modicum of doubt as to the 
interpretation of this part of the clause. 

The next part of the sentence, ‘for the benefit of his creditors 
generally, is also, having regard to the interpretation clause, s. 19, 
somewhat puzzling. These words, ‘for the benefit of his creditors 
generally, were used in sec. 6, subs. 1 of the Bankruptcy Act, 1869, 
and they took the place of the words ‘for the benefit of all his 
creditors’ in sec. 68 of the Act of 1849. Prima facie the meaning of 
‘creditors generally’ is ‘all the creditors, and I suppose that it was 
at first the intention, under this Act, that the words in question 
should bear this interpretation ; but if so the intention was after- 
wards thrown overboard, for the 19th sec. provides that ‘ creditors 
generally’ includes all creditors who may assent or take the benefit 
of a deed of arrangement. This seems to be somewhat confusing, 
for as a deed of arrangement may, e. g. be a deed of assignment of 
property, such a deed, if made for the benefit of certain creditors 
who assent it, becomes a deed made for the benefit of creditors 
generally within the words of the statute. No doubt there is 
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another way of putting the case. The section may refer only to 
such deeds as are made ‘for the benefit of creditors generally or for 
the benetit of all creditors who may assent to or take the benefit of 
such deed,’ leaving it at the option of every creditor to come in 
under the arrangement; but such an interpretation would defeat 
the intention of the Act, for a debtor would then only have to debar 
one or more creditors from having any right under the deed, and it 
would thereupon be no deed of arrangement within the statute. I 
am afraid that the words ‘creditors generally’ must mean or include 
‘creditors not generally, and if this be so, then a deed of arrange- 
ment with only a few creditors is void if not registered. But here 
again a difficulty arises. Does the word creditors necessarily imply 
the plural number? Probably it does ; but under an Act for shorten- 
ing the language used in Acts of Parliament (13 & 14 Vie. e. 21.58. 4) 
words importing the plural include the singular unless expressly 
excluded by words, and therefore unless the strict reading of the 
context which includes the word ‘all’ before the word ‘ creditors’ 
in the interpretation clause expressly excludes the application of 
the last-named Act, a deed of arrangement with a single creditor 
and for his sole benefit will be for the benefit of creditors generally, 
and will, unless registered, be void under this statute. The 
position therefore is this. If it shall be held that the Act only 
affeets deeds or agreements made for the benefit of all creditors or 
of all who at their own option shall assent to, or take the benefit 
thereof, the Act may be avoided by debarring one or more creditor 
or creditors from the benefit of it. If, on the contrary, it is held 
that a deed or arrangement made for the benefit of some creditors 
only is within the Act, then it will be bad unless registered if only 
made for the benefit of two of them. And if bad when made for 
the benefit of two small ones, why is it to be free from registration 
if made for the benefit of one large one? The fraud (if fraud there 
be) on the publie is the same in the latter case as in the former. 
It may be suggested that in the case of a single creditor the Bills 
of Sale Acts step in, but I think the answer will be that the Bills 
of Sale Act, 1882, only deals with documents relating to a particular 
class of property where those documents are given to secure the 
payment of money, and that the statute now under consideration 
is not confined to such property, nor to cases where the document 
is only given as security. The Bills of Sale Act, 1878, is also 
limited in its operation, and non-registration under it does not 
absolutely avoid the document given. 

But if there is a difficulty in ascertaining a priori whether or not 
an instrument is within the statute or not, there is at least an easy 
way of getting out of this difficulty by doing without any instrument 
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at all—‘Crescit in orbe dolus, the free interpretation of which, I 
take it, is ‘The children of this world are in their generation wiser 
than the legislature.’ Very shortly after the Act was passed it was 
suggested that it is only when there are instruments that such 
instruments can be registered, that agreements can be made 
orally, and that the most rigorous reading of the Act cannot make 
it apply to a bill of exchange or promissory note given by a debtor 
to his creditor in payment of his debt. ‘Let, it was said, ‘a 
debtor give such a negotiable security to his creditor for the full 
amount due, and five minutes afterwards let him discount his own 
acceptance for, say five shillings in the pound.’ There is clearly 
nothing to register, and the operation of the Act is avoided. Again, 
insvead of one creditor let twenty creditors be present. To each of 
these the wily debtor gives his acceptance for the full amount of 
the det, and presently finding himself (of course unexpectedly) in 
possession of sufficient means, he discounts these several papers at 
a low figure. The Act has left him power to do this, so he is quite 
right in doing it. He is not even bound to do as much as this. 
If he calls his creditors together and offers them a percentage on 
their debts, and they orally assent to accept the same, and he then 
and there pays to each the requisite amount in discharge, there is 
nothing to register, for there is no document. Many other ways 
may be suggested for avoiding the Act. I have only referred 
to those which I have been informed are frequently adopted. So 
long as there is no instrument assigning property or deeds, agree- 
ments or licenses in writing, such as those referred to in section 4, 
subs. 2, made by signature, the debtor and those creditors who 
object to unnecessary publicity can plead that the statute gives a 
tacit assent to their actions. 

I do not propose to deal at length with subsections a@, 4, ¢, /, ¢ 
of the second part of section 4; but one or two observations may 
be made in relation to them. First, to an ordinary understanding 
a composition means a new agreement whereby the debtor is either 
absolutely released from his debts in consideration of a present 
reduced payment, or he is enabled to obtain that release eventually 
on making some future payment or payments, all personal remedies 
being stayed against him in the meantime. Secondly, ¢, /, and e 
only refer to cases where creditors of a debtor obtain any control 
over his property or business, and / only refers to a letter of license 
for a specific purpose. Now, the old form of a letter of license was 
that of a deed poll signed by creditors only, and the effect of it 
was that the creditors undertook not to take any process against 
the debtor for a specified time. It did not convey property, nor 
was it a deed or agreement for a composition, nor did the creditors 
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under it obtain any control over his property or business. The 
creditors trusted to the honesty of the debtor, and they expected 
that he would out of his trading pay his debts, and therefore the 
license was given with a view to the payment of his debts, and to 
enable him the better to do so. Such a deed or document, if now 
given, would have the same effect. It would be a giving of time 
for the payment of debts, but as under it the creditors would not 
obtain any control over the property or business of the debtor, it 
would appear not to be within the Act, and not to require regis- 
tration. Other instances may be adduced showing that the Act 
apparently narrows its operation to such an extent that its use is 
merely optional, whereas it was meant to be compulsory. As the 
object of the Act is to defeat dishonesty and fraud upon those who 
are not parties to the arrangements referred to, why should loop- 
holes have been left by which dishonest persons can escape from its 
pressure ? 

In dealing with the remainder of the Act certain points arise 
which require notice. 

S. 5. ‘A deed of arrangement to which the Act applies shall be 
void unless the same shall have been registered under this Act 
within seven clear days after the first execution thereof by the 
debtor or any creditor, or if it is executed in any place out of Eng- 
land or Ireland respectively, then within seven clear days after the 
time at which it would, in the ordinary course of post, arrive in 
England or Ireland respectively, if posted within one week after 
the execution thereof and unless the same shall bear such ordinary 
and ad va/orem stamp as is under this Act provided.’ Now, although 
seven days is rather a short time to allow for registration, inasmuch 
as the time is to run from the date when the first signature is 
appended to the document, we must assume that this point was 
duly considered and thereupon the question was concluded. No 
doubt it was also thought that there might be instances in which 
a fortnight would be wanted to obtain the assents or signatures of 
creditors before registration, and with the view of assisting in such 
cases as well as with that of providing for instances where under 
stress of circumstances a debtor or other the primary executant 
might be out of the jurisdiction, the provision in relation to the 
time to elapse after execution of the document out of England or 
Ireland was made. It must have been that with the idea of allow- 
ing to every debtor a fortnight if he really wanted it, it was per- 
mitted, that, if before executing the deed he would betake him to 
France or to Scotland and there put his hand and seal, or his hand 
without his seal, to the document, he should have a fortnight 
afterwards before he need rey‘ster it. 
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Iam not quite clear as to what is meant by the expression in 
relation to the document arriving in England or Ireland in the 
ordinary course of post. I assume that it must mean to refer to 
the time when it arrives at its destination in England or Ireland, 
and not when it simply arrives within the country. Of course, also 
the Act means that if the deed is to be registered in England, and 
is first executed in Ireland, the week is to run froin the same period 
as it would do if the execution was in Scotland, and vice versa if the 
deed is executed in England and is to be registered in Ireland ; 
so that the result of the whole section is, that if a deed of arrange- 
ment is first executed in the country wherein it is to be registered 
it will be void unless registered within one week from the first 
execution; that if it is executed out of that country the period 
allowed is fourteen days in addition to the necessary time of passing 
through the post, and that when registered it must bear such ordi- 
nary or ad va/orew stamp as is under this Act provided. 

Those who are engaged in carrying out great principles ocea- 
sionally omit to notice petty details, and this possibly explains why 
the sixth section of this Act seems to be a little in contradiction to 
section five. I have already pointed out that in some cases a deed 
is to be void unless registered within fourteen days after the first 
execution, allowance being made for postal transit. The sixth 
section of the Act directs that registration shall he effected by pre- 
senting to the registrar a true copy of the deed, &e. within seven 
days after the execution, so that if the Act is read strictly a deed 
executed out of the jurisdiction is not to be void if registered within 
fourteen days after execution, provided nevertheless that it must be 
registered within seven days from the same date. Of course, the 
way to get out of the difficulty is to read the words in the sixth 
section limiting the period as only applying to deeds executed in 
the country of registration, but surely there is in the clause an indi- 
cation of a laxity of thought which ought not to obtain in such an 
august body as the legislature of this country. Is there not also 
a little carelessness in the wording of the second sub-section of the 
sixth section ? 

It runs as follows :— 

‘No deed shall be registered under this Act unless the original 
of such deed, duly stamped with the proper inland revenue duty, 
and in addition to such duty a stamp denoting a duty computed at 
the rate of one shilling for every hundred pounds or fraction of a 
hundred pounds of the sworn value of the property passing, or 
(where no property passes under the deed) the amount of com- 
position payable under the deed is produced to the registrar at the 
time of such registration.’ 








434 The Law Quarterly Review. [No. XVI. 


Now, it will be remembered that when registered the deed is to 
bear ‘such ordinary and ad valorem stamp as under this Act 
provided ° (see subs. 5). The idea was, no doubt, that an ad valorem 
stamp would be prescribed for all deeds which should require 
registration ; but it would seem that this subsection only provides 
for ad valorem stamps where either property passes or where there 
is a certain composition payable under the deed. 

A reference to clauses ¢, 7, and ¢ of subsee. 4, which deal with 
arrangements for the payment of debts as distinguished from com- 
position, will show that deeds or documents such as they include 
will not necessarily pass property nor make any composition 
payable. This will therefore raise the necessity for a modified 
interpretation of the final words of section 5, and these words will 
have to be read ‘such ordinary and such ad valorem stamp, if any, 
as is under this Act provided.” The words in the earlier section 
are not happy, and it is the misfortune of this piece of legal editice 
that the words of subsee. 2 of sec. 6 aid and abet those in the 
earlier section in their misleading tendency, for it will be noticed 
that here also it is stated that every deed, if it is to be registered, 
must have an ad valorem stamp on the value of the property 
passing or on the composition payable. Therefore either an ad- 
dition must be made to the Act, such as above suggested, or if the 
words are read literally, as no ad valorem stamp can be placed on 
deeds which do not pass property or provide for composition, they 
cannot be registered. It would be absurd to suppose that the Act 
which requires registration also forbids it, and if the literal con- 
struction is followed the result must be that all deeds which do 
not answer to the above requirements are not within the Act. 
Therefore, as this construction would eliminate from the operation 
of the Act all those deeds which do not pass property and are made 
with a view to the payment of debts, words must be added or 
imagined which show that an ad valorem duty is not required ex- 
cept for deeds which pass property or provide for a composition. 

May I point out that the architects of this Act seem to have 
overlooked the possibility of a course of action whereby the Revenue 
will be prevented from receiving that profit on the stamps of a deed 
of arrangement which I suppose it was intended should be paid? 
An ad valorem stamp is required when property passes on the 
value of that property, ‘or’ (where no property passes under the 
deed) on ‘the amount of the composition payable under the deed. 
Now it is not an uncommon thing for persons, especially those who 
are not quite solvent, to object to pay more than they are actually 
obliged for revenue purposes. Where the stamp on a composition 
deed pure and simple would be considerable, we may be sure that 
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the debtor would avoid having to pay it by conveying some smal] 
amount of property upon the value of which the ad valorem duty 
would have to be estimated. By simply inserting in the deed an 
assignment of, say an old tooth-brush or a mouse-trap, the value of 
which being under one hundred pounds would only entail ad valorem 
duty to the amount of one shilling, the debtor will save himself 
from the necessity of paying a very much larger sum for the stamp 
on a large composition. The only other question of importance 
which the contemplation of this Act has forced upon me is in 
relation to the country of Registration. The fifth clause, as will 
have been noticed, mentions England and Ireland. ‘If it is executed 
out of England or Ireland respectively, then within seven days 
after the time at which it would, in the ordinary course of post, 
arrive in England or Ireland respectively,’ &e. This certainly does 
not say where registration is to be effected. Now, when we come to 
sect. 8, subs. 1, we find that the Registrar of Bills of Sale in England 
and Ireland respectively shall be Registrar for the purposes of this 
Act, and we know that registration is to be effected by presenting 
and filing with the Registrar a copy of the deed. So that we are 
so far left in doubt as to what deeds are to be registered in England 
and what in Ireland. In section 13, which does not apply to 
Ireland, there is indeed a provision for a subsequent local regis- 
tration where the debtor lives outside the London Bankruptcy 
district ; but this does not seem to help the present question. We 
may suppose indeed that where a man and all his creditors live in 
England, or where any property conveyed is in England, the 
English Registrar will be the proper officer to register the deed. 
But supposing any creditor is in Ireland, is there anything to 
prevent an English debtor proceeding to Ireland and executing and 
registering the deed there? I have been unable to find it. In fact, 
upon the face of the Act the legislature has most impartially left it 
to a debtor to choose whether he will register his deed in Ireland 
or in England. 

My main object in drawing attention to the apparent defects in 
this Act is, that if there is a fraud to be overthrown it may be over- 
thrown. If there really is any virtue in publicity, let publicity be 
obtained. A measure which leaves very much to the culprit the 
amount of bis punishment, or that leaves to a debtor the choice as 
to what extent, if any, he shall become amenable to the law, is not 
likely to be of substantial service to public morality, and seems (it 
may be only ‘seems ’) to require amendment. 

E. Coorer WILLIs, 








PRACTON'S NOTE POOK'*. 


OME persons might think that I ought to feel rather awkward 
bO in writing this notice of Mr. F. W. Maitland’s work. Two 
circumstances there are which certainly place me in a peculiar 
position. The editor is an active contributor to this Review, and 
I would have sought some other channel to express my opinion, 
if I felt bound for this reason to be very moderate in my praise. 
But I do not feel bound by the fact. This Review, as every other 
periodical of solid standing, cannot put a kind of ostracism on the 
work of its helpers. There is certainly a mean term between 
erying up a book in the spirit of a partizan and skipping over the 
merits of a most important production. Let us try—in a new 
sense—not only to be friendly to Plato, but to serve Truth, which 
goes before Plato. And so I will say at the very outset, that 
Mr. Maitland’s work in his Introduction as well as in the edition 
of Bracton’s Note Book is simply a model of its kind. It combines 
patient, industrious investigation, caution and firmness of inference, 
with a keen critical faculty in sifting evidence, and great acuteness 
in the combination of facts. The work of a lawyer, in the best 
sense of the word, it goes the ways and furthers the aim of his- 
torical research. 

I need not dwell long on another consideration. I demur to the 
‘exception ’ which may be raised against me as a reviewer on the 
ground of having had to do myself with the British Museum 
MS. Add, 12,269. I shall not deny, of course, that I feel proud of 
having been the first to speak about ‘Bracton’s Note Book’ in 
public, and of seeing my letter to the Athenzeum printed at the 
head of such an edition as Mr. Maitland’s. But I feel shy and 
somewhat ashamed of myself as one who has to stand in poor 
attire in the first rank of a brilliant array. Mr. Maitland has not 
only corrected the mistakes and oversights which I made in my 
hasty attempt to bring the matter to issue, but he has worked 
out the lines of argument and raised a number of points which 
I did not mention at all. My letter bears to his Introduction 
the relation of a rough pencil sketch to a finished picture. Ina 
word I claim only one merit—a great one, it is true—the merit of 
having induced Mr. Maitland to do his work. 

' Bracton’s Note Book. A collection of cases decic'ed in the King’s Courts during 
the reign of Henry the Third, annotated by a lawyer of that time, seemingly hy Henry 


of Bratton. Fa, by F. W. Maitland. 3 vols. London: C.J. Clay & Sons [Camb. Univ. 
Press}. 1887. 
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I cannot attempt to give a ‘résumé’ of the Introduction: the 
readers of this Review will, I hope, look up the facts for themsel ves. 
But I shall touch briefly on those points which appear to me to be 
of chief importance, or to call for some remark and explanation. 
Before treating of the Note Book itself the editor paves his way to 
it by a general survey of the conditions in which Bracton’s cele- 
brated treatise was composed. It stands quite unique in merit 
among the productions of medieval lawyers, and the reason has 
to be sought not only in the author's transcendent capacity, but 
also in the exceptional advantages afforded by the times. For 
most European nations the thirteenth century has been the epoch 
of the great ‘ parting of the waters’ in the dominion of law. The 
Teutonic rules brought by the Conquest had been gradually breaking 
up to local customs, and, if anything, had degenerated in their sub- 
stance. Meanwhile society begins its ascendant movement. roughly 
speaking, since the eleventh century. The development of inter- 
course, of husbandry, of political relations, was urgently requiring 
new legal forms, and they gradually emerge under the influence 
of the regenerated state and of the study of Roman law. The 
time when the new system gets settled down was certainly //e 
historical moment for defining its broadest principles and its chief 
applications in legal literature. Bracton wrote his book when the 
great rules of English law were in full working order, but he wrote 
it in the freshness and vigour of new life. quite free from the 
hampering action of ossified forms. In speaking of Bracton, as the 
representative of a crisis, Mr. Maitland naturally adverts to those 
who have worked during the same crisis on the Continent. He 
notes down the curious fact, that the English lawyer seems. at first 
sight, to be much more subjected to Azo than Eike von Repkow 
and Beaumanoir, although Germany and France developed their 
later legal system in the bond of Romanism. I do not think the 
comparison points this way, not as to France at any rate. True, 
Peaumanoir’s book is more distinctly Teutonic than Bracton’s, 
although there is a very marked Roman element in it too. Put 
Beaumanoir ought not to stand alone by the side of Bracton. He 
was summarizing a provincial ‘coutume, and to obtain an equi- 
valent to the treatise ‘de legibus et consuetudinibus Angliae, we 
ought to reinforce the ‘Coutume de Beauvaisis, at least by P. de 
Fontaine’s ‘Conseil, and the so-called ‘Etablissements de S. 
Louis.’ Fontaine is even more dependent on Romanistic ter- 
minology and misconstrued Roman rules than Bracton is dependent 
on Azo. The ‘coutumes’ of Orléans and Anjou, which go under 
the name of 8. Louis’ laws, and Peaumanoir, are in fact presenting 
three different stages of amalgamation between classical jurispru- 
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dence and barbarous customs ; taken altogether they afford almost 
all the varieties of the process which Bracton exhibits in his 
one work'. Speaking broadly, the chief distinctions between the 
English and the French system of the thirteenth century lie in 
their political and processual features. In one case the King has 
succeeded to centralize justice round the throne. in the other the 
revival of jurisprudence is acting on a provincial basis. In one 
case trial by jury keeps the legal institutions from falling entirely 
into the hands of a professional class, in the other the ‘ procé- 
dure d’enquéte’ begins developing into the isolated action of 
judicial authorities. 

Bracton’s work not only falls into a momentous epoch of legal 
history—he had to act and to write during the great constitutional 
struggle between Henry III and the Barons. Mr. Maitland shows 
that he decided pleas before the King during a great part of his 
career; a fact which did not prevent the Barons from employing 
him in the time of their sway. A fitting close to a long life of 
learning and impartiality is afforded by Bracton’s appointment in 
1267, just before his death, to hear the complaints of the disin- 
herited, i.e. of those who were wrecked by Montfort’s defeat. The 
great lawyer seems to have taken his position more or less outside 
of party polities, and it is characteristic of him, that the allusions to 
the constitutional struggle which occur in his work are in contra- 
diction to each other; he does not seem to have been an adherent 
of either of the conflicting theories. His learning was based on the 
decisions of Martin Pateshull and William Raleigh, while he very 
rarely mentions one of the chief supporters of Henry III’s misrule— 
Stephen Segrave. Mr. Maitland rightly lays stress on the fact 
against Bishop Stubbs, but he goes too far perhaps in conjecturing 
that Bracton’s bias was ‘not political but juristic, that Bracton 
regarded Pateshull and Raleigh as the heads of a school of law and 
of lawyers,’ the like of which is not to be found in later epochs of 
English legal history. I do not know of any facts which would 
entitle us to consider the theoretical opposition between Pateshull 
and Segrave to be a deeper one than that between Coke and Bacon 
for instance, and, if anything, the latter comes more under the 
distinction of schools than the former. 

As to the text of the treatise, Mr. Maitland agrees with the view 
I have put forward in this same Review, namely that our current 
editions give a consecutive text of a work which has been con- 
siderably enlarged by additional remarks and glosses. Only a 
detailed critical study can lead to definite results as to the com- 


' Compare as to this Paul Viollet, Les Etablissements de S. Louis, and the same 
author's ‘ Précis de lhistoire du droit frangais.’ 
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ponent parts, but even on the strength of what has been brought 
to light already, I venture to suggest one position, which further 
study will probably strengthen. The parts of the treatise that are 
altogether omitted in the annotated part of Digby 222 (Bodleian 
MS.) can never have been the work of Bracton himself. They are 
not many, but comprise some not unimportant points. 

Nobody will deny that if we could trace Bracton’s rules and 
precedents to the cases which suggested them, we should make a 
most important step in the historical study of English law. I think 
that after Mr. Maitland’s exhaustive publication there is no reason- 
able possibility to doubt that the British Museum MS. Add. 12,269 
presents a collection of cases compiled for Bracton, and annotated 
by him or under his direction. The argunent may be summarized 
in Mr. Maitland’s own words: 

‘The treatise (Bracton’s) is absolutely unique; the Note Pook, so 
far as we know, is unique; these two unique books seem to have 
been put together within a very few years of each other, while yet 
the Statute of Merton was xova gracia; Bracton’s choice of au- 
thorities is peculiar, distinctive; the compiler of the Note Book 
made a very similar choice; he had, for instance, just six consecutive 
rolls of pleas Coram rege; Bracton had just the same six ; two-fifths 
of Bracton’s five hundred cases are in this book ; every tenth case 
in this book is cited by Bracton; some of Bracton’s most out-of- 
the-way arguments are found in the margin of this book, in 
particular that about the binding of land by warranty, that about 
the ejectment of a disseisor; the same phrases appear in the same 
contexts, Iuste propter ius sed iniuste propter iniuriam, Nihil 
certius morte, nihil incertius hora mortis; Corbyn’s case, Ralph 
Arundell’s case are “ noted up” in the Note Book ; they are “ noted 
up” also in the Digby MS. of the treatise; with hardly an ex- 
ception, all the cases thus “noted up” seem plainly to belong to 
Bracton’s country, to affect persons whom Bracton must have known, 
Raleighs, Traceys, Gorges, Blanchminsters, Winscotts, Arundells, 
Punchardons ; lastly, we find a strongly intimate agreement in 
error: the history of the ordinance about special bastardy and the 
Nolumus of Merton is confused and perverted in the same way in 
the two books. Must we not say, then, that until evidence be pro- 
duced on the other side, Bracton is entitled to a judgment, a 
possessory judgment?’ (pp. 116, 117). 

Mr. Maitland is cautious to a fault in his statements and infer- 
ences. In speaking of the ‘two-fifths’ of Bracton’s cases which occur 
in the Note Book, for instance, he takes into account some fifty cases 
which could never have made part of a collection of old trials, being 
references to more recent occurrences. Strictly speaking, they 
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ought to be left out in the reckoning, but Mr. Maitland wants to 
guard even against the shadow of an accusation of forcing the 
argument. His ultimate verdict carries the more weight with it. 
Not in order to strengthen it, but for the sake of clearing up par- 
ticular points, | may venture to offer the following suggestions. 

1. The notice in the Exchequer Roll, quoted by Madox, that in 
1258 orders were made for the restoration to the Treasury of the 
rolls of Martin Pateshull and William Raleigh, which were in the 
hands of Bracton, and of Segrave’s rolls detained by the Abbot of 
Leicester and the Prior of Kenilworth (the Introduction, p. 25). 
This fact might lead one to think that possibly it was not Bracton 
alone who was engaged in a record-study of the law in the middle 
of the thirteenth century. But the Abbot of Leicester and the Prior 
of Kenilworth were looking, for whatever purpose it may be, to 
authorities quite different from those on which Bracton relied. 
And this makes the coincidence with the Note Pook even more 
striking. From internal evidence it appears that the Note Book 
can hardly have been compiled later than in 1256 and hardly much 
earlier (Intr. 82). In order to separate the Note Book from the 
treatise we must suppose that about this very year, at the very 
time when Bracton was engaged in the study of Pateshulls and 
Raleigh's rolls, and necessarily making extracts from them, some 
other lawyer of high standing and learning had got hold of the 
very rolls in order to compile the Note Book. The supposition is 
mathematically possible, because it is not mathematically impossible 
that this supposed other lawyer may have always been using 
duplicate rolls, or that he may have completed his task before 
Bracton began his. But is it likely that things should have gone 
thus? I think even the mathematical balance of probabilities will 
lie strongly against a similar supposition. 

2. I cannot help attaching some importance to the fact that in 
one case the compiler of the Note Book takes up a Roll from which 
he had already given extracts. It shows that he did not consider 
the matter in the roll as exhausted by the fact that some extracts 
had been made from it. This opens the way for a conjecture 
as to the missing cases, cases that is which are to be found in 
the treatise and not in the Note Book. As Mr. Maitland has it 
in another connection, Bracton may have compiled more than one 
Note Book, or he may have reverted to original rolls. I do not 
think this last very likely, because some means of ‘orientation’ 
were needed among the vast mass of records which have been used 
for the treatise. 

3. As to the ‘ Nolumus,’ I quite agree with the editor's explana- 
tion; it seems the only plausible and perhaps the only possible one. 
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But I would not risk to maintain that the story of the refusal on 
the part of the Parons presents the same gradual perversion of the 
original text as the Ordinance of 1234. I would not maintain it 
because there is no original text in the case. The version in the 
Statute Book has no claim to be considered as such, and this by 
Mr. Maitland’s own admission (comp. pp. 105 and 115). 

After all that has been said of the Introduction, I need not say 
that the edition has been prepared with all possible care and 
accuracy. The notes are given as sparingly and briefly as possible, 
but I doubt whether the editor has missed a single historical or 
legal point which required his commentary. I have not been able 
to notice a number of important questions raised and solved by 
Mr. Maitland, but what has been said may be sufficient, I hope, in 
order to draw attention to this very remarkable publication. I beg 
leave to point out, before concluding. that all my remarks applied to 
matter which as it were surrounds the chief problems. I do not 
see that there is anything to be altered or added in the treatment 
of these last. And then even this brief notice may show that we 
find in the Introduction a great deal more than the mere discussion 
of topics specially connected with the Note Pook. Mr. Maitland 
has succeeded in giving to his work the broad basis of the general 
history of the time, and in treating this much-debated history 
originally. Altogether (may it be allowed for a foreigner to say 
it) English scholarship has every reason to be proud of this work, 
which will materially promote the study of medieval law. 


PauL VINOGRADOFF. 











TESTAMENTARY CAPACITY IN MENTAL DISEASE. 


N this paper I propose to contend that the current of the com- 
parative case-law of testamentary capacity in mental disease 
has, with a few temporary aberrations, steadily flowed from its 
commencement in support of the following propositions, which are 
consistent with, and not inaccurately represent, the most advanced 
medico-legal opinion. 


Proposition I.—A testator must possess a memory sufficiently 
active to recall (a) the nature and extent of his property, 
and (/) the persons who have claims upon his bounty: and 
a judgment and will sufficiently free from the influence of 
morbid ideas or external control, to determine the relative 
strength of these claims. 


AUTHORITIES.—(1) Combe’s case (Moor. 759; 4 Burn’s E. L. 61; 
3 Jac. 1). In the Star Chamber, it was agreed by the judges that 
sane memory for the making of a will is not at all times when the 
party can speak ‘yes’ or ‘no,’ or had life in him, nor when he can 
answer to anything with sense: but he ought to be of judgment to 
discern, and to be of perfect memory, otherwise the will is void. 
(2) Herlert v. Lowns (1 Ch. Rep. 24; 3 Car. I). ‘To a disposing 
memory it is necessary there be an understanding judgment, fit to 
direct an estate.’ Cf. also Winchester’s case, 6 Co. 23a; Trin. 41 
Eliz. K. B. (3) Harwood v. Baker (3 Moo. P. C. 282, 1840), per 
Erskine J., at p.290. ‘In order to constitute a sound disposing 
mind, a testator must not only be able to understand that he is by 
his will giving the whole of his property to one object of his regard: 
but ....he must also have capacity to comprehend the extent of 
his property and the nature of the claims of others whom by his 
will he is excluding from all participation in that property. The 
protection of the law is in no cases more needed than it is in those 
where the mind has been too much enfeebled to comprehend more 
objects than one, and more especially’—which was the case in 
Harwood v. Baker— when that one object may be so forced upon the 
attention of the invalid as to shut out all others that might require 
consideration.’ (4) Converse v. Converse, per Redfield J. (21 Verm. R.). 
The testator ‘must undoubtedly retain sufficient ac/ive memory to 
collect in his mind, without prompting, particulars or elements of 
the business to be transacted, and to hold them in his mind a suf- 
ficient length of time to perceive at least their obvious relations to 
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each other, and be able to form some rational judgment in relation 
to them.’ Cp. also Blanchard v. Nestle (3 Denio. 37) and Simpson v. 
Gardner (11 8. 1051), 1833, per Lord Cringlette. (5) The law as to 
those particular functions of the mind which must be sound in 
order to create a capacity for the making of a will is thus laid down 
by Sir James Hannen in Boughton v. Anight (L. R., 3 P. & D. 64), 
1872. ‘There must be a memory to recall the several persons who 
may be fitting objects of the testator’s bounty and an understanding 
to comprehend their relationship to himself and their claims upon 
him. A sound mind does not mean a perfectly balanced mind, free 
from all influence of prejudice, passion or pride. The law does not say 
that a man is incapacitated from making his will, if he proposes to 
make a disposition of his property moved by capricious, frivolous, 
mean or even bad motives ; eccentricities, as they are commonly 
called, of manner, of habit, of life, of amusements, of dress, and so 
on, must be disregarded. But there is a limit beyond which one 
feels that it ceases to be a question of harsh unreasonable judgment 
of character, and that the repulsion which a person exhibits towards 
one or more of his children must proceed from some mental defect 
in himself.’ (6) Morison v. Maclean's Trustees (24 Dunlop, 625), 1862. 
‘The test of capacity to execute a settlement cannot possibly be 
stated without reference to the settlement itself’ (per Lord Justice 
Clerk Inglis, at p. 631). (7) Blewitt v. Blewitt (4 Hagg. E. R. 410), 
1833. ‘ When capacity is in question, the enquiry always is, Was 
it adequate to the act ?’ (per Sir J. Nicholl, at p. 452). 

In support of this proposition the following cases may be cited : 
English — Greenwood v. Greenwood (3 Curt. Appendix), 1790. Banks 
v. Goodfellow (L. R., 5 Q. B., per Cockburn C. J., at p. 559). Smee v. 
Smee (L.R., 5 P.D., at p. go, per Sir James Hannen). American.— 
Delajeld v. Parish (25 N.Y. 9), 1862. ILlarrison v. Rowan (3 Walsh 
C.C. 385, 386). Boyd v. Eley (8 Watts R.).  Scoteh.—Camplell v. 
Davidson (4 Muir 171), 1827. Hogg v. MacNei/l (4 Muir 448), 1828. 
Laing v. Bruce (1 D. 59), 1838. White v. Ballantine (1 Shaw A. C. 
472). 

ILLUSTRATIONS.—(1) A, at the time when he made his will, had lost 
the use of his right side from paralysis, and could articulate nothing 
but ‘aye’ and ‘ho’ (for ‘no’). The provisions were complicated, 
and were not originated by the testator, but suggested to him, and 
noted down, by interested parties. The will was reduced. (i//espie 
v. Gillespie (Fae. Dee. Feb. 11, 1817). Cp. a decision by Dr. Lush- 
ington, on precisely similar grounds, Durne// vy. Corfield (1 Rob, E.R. 
51,1844). (2) A testatrix gave instructions for her will, which was 
prepared in accordance with them. At the time of execution, the 
testatrix merely recollected that she had given those instructions, 
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but believed that the will which she was executing was in accord- 
ance with them. The will is valid. Parker v. Fe/gate (8 P.D. 171, 
per Sir James Hannen, at pp. 173, 174), 1853. If the testatrix had 
merely authorised her solicitor to make a will and had then said, 
‘I do not know what you have put down, but I am quite ready to 
execute it,’ the will would be invalid. J/as/i/ow vy. Stobie (1 P.& D. 
64, 1865), overruling dicta of Sir Cresswell Cresswell in (a) Midd/e- 
hurst v. Johnson (30 L. J., Prob. 14, 1860), and (4) Cunliffe v. Cross 
(3 Sw. & Tr. 36, 1863). (3) ‘A sickly child, newly pw/es, and 
without the knowledge of his curators, made a will in the absolute 
favour of the nurse, under whose care he had been.’ The will was 
reduced as inofficious. (Nisbet's Doubts, temp. Charles II. 207.) 
(4) A, the testator, was aged and of doubtful capacity. His will 
was prepared by a solicitor, B, who was therein appointed executor 
and one of the residuary legatees. The will was pronounced 
against. Dur/ing v. Loveland (2 Curt. 225), 1839. (As to the pre- 
cautions necessary in such cases to rebut the presumption of undue 
influence, see the remarks of Sir H. Jenner, at p. 228.) (5) Ely 
Stott died 18 Nov. 1821, leaving a widow, and a daughter by his 
first wife. The amount of his personal estate was nearly £40,000. 
By his will, dated 26 May, 1818, Stott gave his daughter, to whom 
he had conceived a violent and irrational aversion, a life interest 
only in a comparatively small portion of his property. Held, by 
Sir John Nicholl, that this unfounded antipathy had prevented the 
testator from properly appreciating his daughter's claims upon him, 
and that the will must be pronounced against. Dew v. Clark 
(3 Add. 79-20e9. Cp. also 2 Add. 102 et seq., 1826). 


Proposition II.—Intellectual insanity prima facie destroys testa- 
mentary capacity: but this presumption may in any case be 
rebutted by evidence, of a lucid interval—or that the insanity 
and delusions of the testator were irrelevant to the subject- 
matter of his will, or insufficient to prevent the exercise of 
a disposing memory, judgment and will—at the time when 
the disputed instrument was made. 


Avtuorities.—(1) An inquisition de Zunatico inquirendo is pre- 
sumptive, but not conclusive, evidence of testamentary incapacity 
at the time. 

* Presumptive. Cf. Hall v. Warren (g Ves. 605, per Sir W. Grant 
M.R., 1804). Jn re Watts (1 Curt. 594, 1837). Snook v. Watts(11 Beav. 
105, per Lord Langdale M.R., 1848). 

‘But not conclusive. Rodd v. Lewis (2 Cas. temp. Lee 176, 1755). 

(2) The presumption arising from residence in an asylum, 
or from other prima facie evidence of insanity, may be rebutted by 
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proof of a lucid interval, or that the insanity or delusions were 
irrelevant or immaterial. 

Illustrations.—Lueid intervals. (1) W.P., who for many years had 
been afflicted with habitual insanity, accompanied with intermis- 
sions, executed a will while confined in a lunatic asylum. The 
instructions for it were designed and written without assistance by 
himself, and the will made a natural and equitable distribution of 
his property. Probate granted. Nicho/s v. Binus (1 Sw. & T. 238, 
1858). Compare the decision in Martin v. Johuston (1 F. & F. 122) 
in the same year. (2) Cartwright v. Cartwright (1 Phillim. go, 122, 
1793, 1795). A, a patient in an asylum, made a will in which she 
left practically her whole fortune to her nieces. The circumstances 
under which the will was executed were as follows :—‘ On Aug. 14, 
1775, 4 was supplied with pen, ink, and paper by Dr. Battie, the 
superintendent of the asylum, to quiet and gratify her, though he 
considered her at the time quite incapable of making a will. Her 
attendants retired, but watched her. She was so agitated and 
furious that they were fearful she would attempt some mischief to 
herself. At first she wrote upon several pieces of paper and got up 
in a wild and furious manner and tore the same, and threw them 
in the fire: and after walking up and down the room many times 
in a wild and disordered manner, muttering and speaking to her- 
self, she wrote the paper which is the will in question.’ Probate 
granted on the grounds that (a) the will was originated and exe- 
cuted by the testatrix and (4) the provisions were ‘wisely and 
orderly framed.’ 

This decision has frequently been cited in support of the conten- 
tion that the law at one time made the instrument in dispute the 
best, ifnot the sole, criterion of the capacity to execute it. But it is 
doubtful whether Sir William Wynne intended to lay down any 
such rule (ef. Chamlers v. Yatman, 2 Curt. 415, Sir H. Jenner at 
p- 447, 1840): and if he did, it has since been distinctly repudiated. 
(Brogden v. Brown, 2 Add. 441, 1825.) 

Other authorities—Clarke v. Lear (Mar. 1791); Coghlan v. Coghlan 
(date not given). 

Delusions foreign to the subject-matter of the will—{i1) A made a 
will in favour of B, his niece, who was living with him, and was 
the object of his favour and regard. At the time of executing this 
will, 4 was under a delusion that C, to whom he had borne a violent 
hatred, and who was actually dead, was still alive. C had no claim 
whatever on 4. Probate granted. Banks v. Goodfellow (L. R., 52 
B. 549, 1870). (2) Under the same circumstances, 4's hatred to C 
is such that the very mention of his name unfits him for business, 
and renders him unable to estimate the comparative claims of B, D, 
Hh2 
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and /# upon his bounty.  Sewd/e. Probate would be refused. 
Creagh v. Blood (2 3. & La Touche, Irish, 509, per Sir Edw. Sugden 
L. Ch., at p. 515). 

Delusion or insanity insufficient to suspend testamentary capacity as 
above defined —(i) A, a testatrix, was under delusions, which were 
intermittent, and considered trifling by her friends, about her money 
matters. Her capacity to revoke a will is not destroyed. Laing v. 
Bruce (1 Dunlop 59, 1838). (2) 1/ disinherited his relations, to 
whom he had conceived a strong dislike, which was not, however, 
proved to have been founded on delusions. V/ was alleged to have 
had a sunstroke when on service in Sierra Leone ; and he believed 
that in youth he had been fed with game taken out of eagles’ nests, 
and that soldiers suffering from yellow fever were in his bed. J/’s 
will is valid. Morison v. Maclean's Trustees (24 Dunlop 625, 1862). 
A fortiori testamentary capacity is not destroyed by a delusion 
which quickens the testator’s faculties. Cp. Jenkins v. Morris (14 
Ch. D. 674). 

The exceptions to this proposition are chiefly apparent. In Dew 
v. Clark there was the clearest evidence that the will in dispute 
sprang directly from the diseased belief of the testator: and further, 
it may be seriously questioned whether Sir John Nicholl’s language 
will bear the construction popularly put upon it that delusion is 
the only criterion of insanity (cf. 3 Add. pp. 90, 93, 170, 204, 205, 
206, with Chambers v. Yatman, 2 Curt., at p. 448). In Waring v. Waring 
(6 Moo. P.C. 341 et seq., 1848), Lord Brougham did indeed declare 
that any the least degree of insanity would vitiate a will, made 
under its influence : and this doctrine was accepted by Sir J. P.Wilde 
in Smith v. Tebiitts (L.R., 1 P.& D. 398-437, 1867): but in both cases, 
the presence of insane delusions, distinctly operating on the disposing 
mind of the testator, reduced this metaphysical analysis to the 
proportions of an oiler dictum. 


Proposition III.—A lucid interval is not necessarily a complete 
restoration to mental vigour previously enjoyed: nor is it 
merely the cessation or suppression of the symptoms of in- 
sanity: it is the recovery of testamentary ‘memory, judg- 
ment, and will’ as defined in Proposition I. 





The history of this definition of ‘lucid interval’ is interesting. 

* Not necessarily,’ Sc., per Eldon L. Ch. in Ex parte Holyland (11 Ves. 
10, 1805), disapproving a dictum of Lord Thurlow. 

* Not merely the cessation or suppression, Se., see per Sir John Dodson 
in Dyce Sombre v. Prinseps (1 Deane, at p. 110, 1856). 

‘It is the recovery, Sc., Towart v. Sellars (Scotch Appeal, 5 Dow. a 
p- 236, 1817). 
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ProrositioN IV.—An insane delusion is not merely an un- 
founded, though colourable, suspicion: nor even a belief 
which no rational person would have entertained: it is a 
persistent and incorrigible belief of things as real which 
exist only in the imagination of the patient, and which no 
rational person can conceive that the patient when sane 
would have believed. 

History of this definition. 

* Not a colourable suspicion, Chambers v. Vatmau, 2 Curt., at p. 448. 

‘Nor even a belief, Se., per Lord Brougham in Waring v. Waring 
(v. ante) overruling Sir John Nicholl in Lew v. Clark. 

‘But a belief; Se. Lord Brougham, ubi supra. 

‘Which no ratioual person, Sc. Mudway v. Croft (3 Curt. 671, 1843), 
implicitly disposing of the dictum of Lord Campbell in Di/chturn 
v. Fearn (6 Jur. 201, 1842). 

In Mudway v. Croft the following passage from Dr. Ray's Medical 
Jurisprudence (at p. 131) is expressly adopted: ‘ It is the departure 
from the natural and healthy character, temper, and habits which 
constitute a symptom of insanity, and in judging of a man’s sanity, 
it is consequently as essential to know what his habitual manifes- 
tations were as what his present symptoms are. This doctrine has 
been applied with fair consistency. Cf. dusten v. Graham (8 Moo. 
P. C. 493. per T. Pemberton Leigh, 500-1, 1854), and Dyce Sumbre v. 
Prinseps (1 Deane). 

Proposition V.—Neither subsequent suicide, nor supervening 

insanity will be reflected back upon previous eccentricity, 
so as to invalidate a will. Cf. //oly v. Holy (1 Hagg. 146, 
1828, per Sir J. Nicholl): aliter in the case of previous in- 
sanity. Symes v. Green (1 8S. & T. 401, 1859). 

Proposition VI.—Affective, or moral, insanity does not (gene- 

rally?) destroy testamentary capacity. 

Ilustration.—A, the validity of whose will was in question, took 
an irrational pleasure in hearing of the suffering of others, rubbing 
his hands, grinning, and otherwise manifesting his gratification at 
evil tidings. He was uncharitable and eruel. Probate granted. 
Frere v. Peacocke, 1 Rob. E. R. 442, per Sir H. Jenner Fust. at p. 456, 
1846. (Cp. Morison’s case, per Lord Cowan. 24 Dunlop 625, 1862.) 
Semble. Insanity of character (* primiire verriicktheit’), if sufficient to 
unhinge the disposing mind, would destroy testamentary capacity. 

Provosition VII.—Upon the executor who propounds a will rests 

the burden of proving () testamentary capacity, (4) know- 
ledge and approval of its contents, and (¢) due execution. 

* The heir-at-law rests securely upon the statutes of descent and 
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distribution until some legal act has been done by which their rights 
under those statutes are lost or impaired.’ (Per Thomas J., Crowning- 
shield v. Crowningshield, 2 Gray 526.) 

Other authorities.— American, Quick vy. Mason (22 Maine 438); 
Cilley v. Cilley (34 ib. 162). English. Sutton v. Sadler (3 C.B. N.S. 
87, 1857). 


Proposition VIII'\—Priwa facie an executor is justified in pro- 
pounding his testator’s will. 
Cases.— Boughton v. Kuight (per Sir James Hannen, 3 P. & D. 64). 
Smee v. Smee (5 P. D. go). 


The legal view of insanity in its forensic relations, civil and 
criminal, has been attacked, and attacked not only by alienists of 
the baser sort, on the ground that whereas in dealing with the 
criminal responsiility of the insane, we adhere to rigid and obsolete 
formulae, and persist in defining that which is essentially unde- 
finable, we yet recognise several distinct criteria of capacity in 
mental disease. Now it is no part of my present task to argue that 
the ‘rules in Maenaghten’s case’ are not ‘definitions of insanity’ at 
all, but rough and approximate criteria of punishable insani/y, or to 
maintain that the absence of any such criteria has seriously impaired 
the efficacy of French criminal law. But I respectfully claim that 
our law of testamentary capacity is not open to reproach. We have 
grasped the fact that the disease insanity is merely one of the indicia 
of the s/afe unsoundness of mind. We have made no attempt to 
lay down abstract rules for determining in every case the presence 
or absence of testamentary capacity. We narrow the issue to the 
question, Was this man capable of making this particular will at 
the time of its execution ? and we are warranted in so doing by the 
views of Taylor and Maudsley, who are the representatives of all 
that is best in modern medico-legal thought. 

A. Woop-REntToy. 


' Added for the sake of completeness, though irrelevant to the main question under 
discussion, 
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REVIEWS AND NOTICES. 





[Short notices do not necessarily exclude fuller review hereafter. ] 





Manual of Indian Criminal Law with Annotations. Second Edition. 
By H. A. D. Puttuirs. Calcutta: Thacker, Spink & Co, 1887. 
8vo, xx and 881 pp. 

Tue compiler of this Manual tells us in his preface that it contains almost 
every Act which a magistrate in India is likely to require in the ordinary 
course of his criminal work. He further tells us that he has endeavoured 
to annotate the text in the only way which can possibly justify the existence 
of commentaries on Codes. What his ideas on this subject are may be 
gathered from the following extract from the preface :—‘It is the duty and 
function of a commentator to sift the chaff from the wheat, and to deduce 
some principle or ratio decidendi from long series of decided cases. If none 
can be adduced, then presumably the case law is defective, and the commen- 
tator should not hesitate to point out in what respects it is defective, 
unsound, or erroneous. If the rulings are contradictory and irreconcilable, 
that too should be clearly demonstrated. In a country which has Codes a 
commentator must prune away, so to speak, the overgrowth of case law, 
and must preserve the intention of the Legislature from being choked by 
its rank luxuriance. Further, it is the special duty of the Indian commen- 
tators—and this appears to me to be his (sic) most important and useful 
function—to show that the Indian Codes have no connection with English 
law, but are a distinct entity; to illustrate and interpret one part by 
another; to construe their provisions according to the fair import of their 
terms, taken in their usual sense, in connection with the context, with a view 
to effect their objects; to promote justice; and, above all, to preserve and 
enforce adherence to the intention of the Legislature. If a commentator 
has the necessary strength of mind, knowledge, and ability to do this, his 
commentary will be a power in itself, and will exercise a salutary and far- 
reaching influence on the courts, the administration of justice, and ultimately, 
perhaps, on the action of the Legislature. 

We are not informed, and there is nothing to show what are Mr. Phillips's 
qualifications for the discharge of the high functions with which a commen- 
tator is here invested, or on what grounds he personally claims to influence 
the courts, the administration of justice, and even the action of the Legisla- 
ture. Apparently he has not completed his education at any University, 
and he does not belong to either branch of the legal profession. It will, 
however, be reasonable to judge his pretensions by his performances, and 
we shall therefore examine how he has carried out the programme laid down 
in his preface. 

It is in his opinion the most important and useful function of a commen- 
tator to show that the Indian Codes have no connection with English law, but 
are a distinct entity. Yet Mr. Phillips's annotations are interlarded with 
references to English eases and English law—see, for example, pages 24, 
26, 36, 57, 76, 80, 95, 102, 112, 113, 125, 131, 132, 134, 136, 139, 144, 
157, 159, 169, 177, 182, 205, 213, 222, 337; 404, 419, 445, &e.; and he 
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further favours his readers with selections of curious points in criminal 
law culled from the systems of New York, Louisiana, New Jersey, Formosa, 
France, Belgium, Germany, Greece, and even China. Many of these cases 
and references have no relevant bearing upon the subject in hand; and the 
annotator, apparently for the purpose of showing off his knowledge, is 
guilty of the sin of ‘dragging in’ irrelevant matter, for which he is so hard 
upon the Indian pleaders in his preface. At page 227 he finds fault with 
the judgment of an able Indian judge on the ground that it is ‘diametrically 
opposed to the English law and to the illustrations given in Stephen's 
Digest :’ and at page 300, while regretting that many Indian judges have 
a scanty knowledye of the Indian Codes, and only a superficial acquaintance 
with English criminal law, he tells his readers that ‘a thorough knowledge 
of English criminal law goes far to counteract a deficient acquaintance 
with the Indian Codes and Indian case law.’ All this is rather at variance 
with the special duty, the most important and useful function of Mr. 
Phillips's Indian commentator. 

He rightly says what he has doubtless read in some legal work—that it is 
the function of a commentator to deduce some principle or ratio decidendi 
from long series of decided cases. We do not, however, find any trace of Mr. 
Phillips's having attempted this proper function, and he is evidently quite 
incapable of grasping the intricacies of case law, and understanding or 
evolving the ratio decidendi which underlies a succession of cases. His 
Manual contains twenty-six Acts of the Legislature, which comprise over 
1700 sections. There are in India four High Courts, and the hands of 
their thirty judges are very full, so that the number of decisions is large. 
The work of re porting is, however, under the supervision of the Courts and 
the Government, so that the published case law is kept within reasonable 
bounds. Nevertheless, if Mr. Phillips were to do for these 1700 sections 
this work of the commentator with reasonable completeness, the task would 
have been one of considerable magnitude. But he has not tried such a 
task. He has made his own selection of cases, taking those especially which 
in his opinion are unsound or erroneous, and not hesitating to point out in what 
respect he thinks them so. The following are specimens of his method :-— 
page 73, The ruling at .. . . is probably unsound ; ’—page 76, ‘ This is one of 
several instances in which High Court rulings have made the Indian law 
narrower than the English, though the words of the Code are wider than 
the words of the English statute law ; "—page 91, ‘As a matter of law and 
procedure much of the Caleutta case law is antagonistic to specific provisions 
of the Procedure Code ;'—page 199, ‘This ruling is open to question ;’— 
page 218, ‘The ruling in the case of . . . appears to be opposed to well- 
established rules of evidence ;’—page 226,‘ It will be observed that some 
of the Caleutta High Court rulings have made the Indian law actually 
narrower than the English law;’—page 329, ‘A perusal of Savigny’s 
treatise on possession is sufficient to expose the unsoundness of Mr. Justice 

‘ ’s remarks ;’—page 337, ‘This nullifies the somewhat anomalous 
ruling i in &e.’ (here the Legislature had rectified an omission detected by the 
anomalous ruling, which could not have been different upon the unaltered 
language of the Act) ;—page 343, ‘In some cases magistrates were abused ’ 
(ste, i.e. by the High Court) ‘for looking at police papers; in others ‘they 
were censured for not having taken the trouble to look at them’ (here Mr. 
Phillips fails to understand the distinction between looking at the police 
papers in order to discover sources of evidence, and using the contents of 
the papers themselves as evidence) ;—page 493, ‘The ruling of the Bombay 
High Court is clearly wreng. Mr. Justiee .... appears to have Leen misled 
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hy the provisions of some English statutes, and he gratuitously supposes 
that the Indian Legislature must have been familiar with the various 
statutes and cases raked up by him ;’—page 527, ‘ Indian judges in applying 
the English law concerning interest have considerably narrowed it. One or 
two rulings exhibit a very imperfect acquaintance with the English decided 
cases on the subject. The ruling in I. L. R. 10 Calc. 1030 is diametrically 
opposed to the case of R. v. Justices of Huntingdon, 4 Q. B. D. 522 ;’—page 
654, ‘The direction in section 30 has been whittled away to such an 
extent that the words of the Legislature might as well have been ‘“ The 
Court shal! not,” &c. ;’—page 719, ‘The High Court apparently overstepped 
their powers in interfering in a recent case’ (not given) ‘ from Cuttack ;’— 
—p. 517, ‘This ruling appears to be a mere apex juris, and is utterly 
vpposed to the clear intention of the section ;’—page 70, ‘The judgment of 

. . reads like a schoolman’s quibble ;’—p. 304, ‘The Court of Cassation 
do not let off the accused altogether, as High Courts in India frequently 
do ;’—page 368, ‘ This ruling is absurd ;’—page go, ‘ This last ruling is 
quite indefensible.’ ‘* These rulings are reasonable and no doubt sound law, 
but they are simply farcical in the light of the other rulings.’ ‘ Recent 
rulings of the High Court exhibit a tendency to veer round and to avoid the 
absurdities caused by making and adding to the statute law instead of 
merely interpreting it.’ ‘This is the result of the case law, which has 
added something to the Penal Code which was not in it before.’ ‘ All these 
rulings are antagonistic to specific provisions of the Procedure Code.’—The 
possession by Mr. Phillips of every qualification in which he shows himself 
wanting for the task which he has undertaken. would yet fail to atone for the 
bad taste of this style of criticism. One result of his selecting for his 
annotations these cases which he considers open to criticism is that im- 
portant points have been neglected, an! the reader looks in vain for in- 
formation which a very pretentious preface might induce him to expect 
that he would find. 

A favourite assumption throughout the book is as to the ignorance of 
Indian judges—for example, page 70, ‘The judges who gave the above 
ruling were evidently not aware, &c.’ (here he overlooks an alteration of 
the law by the Legislature) ;—page 469, ‘ But the Caleutta High Court 
really appear to have been unaware of their previous practice, as disclosed 
in the Bengal Law Reports and the Weekly Reporter. Had they been 
aware of the previous case law, their ruling would probably have been 
different ;’—page 79,‘ Had Mr. Justice .... known the previous case law, he 
would probably have held a different opinion ;’—page 174, ‘ Had the judge 
been acquainted with the decisions of learned English judges in simili 
materia (sic), his exposition of the law could not have been so unsound.’ 
But he tells us at page 226 that ‘the importation of English decided cases 
has had the result of defeating the intention of the framers of the Penal 
Code. As might be expected, when Mr. Phillips imputes ignorance to Her 
Majesty's judges in India, he overlooks some essential point, or totally fails 
to understand what he presumes to criticise. 

The ‘strength of mind’ with which he has armed himself for the purpose 
of influencing the courts, the administration of justice, and the action of the 
Legislature, carries Mr. Phillips in his career of criticism even beyond the 
decisions of Indian judges. He points out that the Penal Code contains a 
good many instances of pleonasm (p. 14), though he is elsewhere pleased to 
express his approbation of this piece of legislation, telling us (p. 223) that 
the remark as to its being too wide and comprehensive ‘is generally made 
by those who have but a very slight knowledge ef the English law and none 
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at all of the continental Penal Codes.’ He criticises the best work that has 
been published on the Code of Criminal Procedure (and which has passed 
through repeated editions), and assures us that the contrary of what is there 
stated is sound law: and still nothing if not critical, he favours us with his 
opinion upon English cases (p. 210), some of which he considers very harsh. 
The field of decided cases being too limited for his comprehensive survey, he 
suggests what should be done with Brahmini bulls and with the men of low 
caste, who collect the hides of animals. He points out (p. 386) how magis- 
trates may render themselves liable to punishment under the Penal Code by 
weakly yielding to the arguments of pleaders, to whom he seems to have a 
strong antipathy. He gives us his views (p. 156) upon the importunities to 
which widows are subject in Bengal and in Burmah (the record of his services 
does not show that the field of his experience extended to this latter pro- 
vince); treats us to anecdotes of what has occurred in districts where he 
has been employed ; and favours the Government of India with his earnest 
conviction as to who should be appointed to high judicial office in that 
country. Where more detailed information would oceupy too much space, 
he refers his readers to his book on Comparative Criminal Jurisprudence—a 
work which we labour under the disadvantage of not having seen or indeed 
heard of. Equally conversant with the practice of the courts in England 
and in India, he informs his readers (p. 687) that ‘the judges in England 
do not permit counsel to put forward hypothetical defences unsupported by 
the evidence’ (he had evidently been reading the trial of Joey Rushbrook 
in The Poacher by that amusing naval novelist, Captain Marryat); and that 
‘the tendency of Civil Courts in India nowadays is to reject all evidence of 
custom or general right’ (p. 666). He does not teil us what has been his 
experience of Civil Courts in India, and the record of his services is equally 
silent. He is therefore, of course, more excusable for his ignorance on this 
point than the judges who might be expected to know something of the law 
which they were appointed to administer. If, however, we might make a 
suggestion, there is some risk in making categorical assertions not based 
on actual personal knowledge. For example, his observations about Jury 
Districts, in which cases are ‘chucked at’ the Sessions Judge (p. 366), are 
as incorrect as inelegant, and must be offensive to native gentlemen who 
serve on juries, unless they have the sense to overlook them as coming from 
a gentleman who never presided at a trial by jury in his life. Again, he 
states in his preface that Indian judges are not bound by previous decisions 
in the same way that their English brethren are; and he supports this state- 
ment by saying that he knows one or two English lawyers who have been 
much struck by this fact. An assertion more incorrect or misleading it 
would not be easy to make. In every case in which a Division Bench of a 
High Court sees reason to differ from a previous decision of another similar 
Bench, a reference is made toa Full Bench consisting generally of five judges, 
in order to ensure uniformity of decision in the same Court. 

Mr. Phillips is profuse with advice to magistrates of a doubtful and 
dangerous kind. At page 314 he warns them against being misled by two 
decisions of the High Court which he characterises as doubtful. At page 
193, in opposition to the decision of another High Court, he a:vises a con- 
viction in a case in which the person concerned refuses to make a complaint, 
although the law forbids a charge to be proceeded with in such a case with- 
out the complaint of this person. Then false complaints are very common 
in India, and the Legislature and the Superior Courts have made many efforts 
to check them. In a country where perjury is too common, and false wit- 
nesses may be hired on easy terms, there is however always the danger that 
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a man who brings a true complaint may have the tables turned on him, and, 
to the delight of the really guilty party, be punished for a complaint as false 
which is really true. In order to prevent a result so detrimental to the 
best interests of justice, the High Courts have strongly impressed upon 
magistrates the advisability of giving a complainant every reasonable oppor- 
tunity of proving his complaint before he is himself put in the dock upon a 
charge of having made a false complaint, the very conversion of a complainant 
into an accused being too often sufficient to close the mouths of timid Indian 
witnesses, who imagine that the magistrate has in his own mind decided the 
case and that they may get into trouble by coming forward to give testi- 
mony in support of the original complaint. Above all, the High Courts 
have set their faces against complainants being converted into accused upon 
the inquiry and report of the Police, pointing out that by so doing magistrates 
really delegate their judicial functions to police officers, a course the danger 
of which has been demonstrated by repeated experience in India. Mr. Phillips, 
however, in his superior wisdom thinks differently, and in his usual tone 
he says (page 91) :—‘ It is absurd and illegal for a magistrate to summon 
witnesses when he is satisfied that a charge is false; and he can be so satis- 
fied on the perusal of the record of investigation by a police-officer.’ There 
may be magistrates who will take Mr. Phillips’s wisdom at his valuation, 
putting it above that of thirty High Court judges and the distinguished 
lawyers who have given us the Indian Codes, but we apprehend that magis- 
trates in general will follow the safer course of being guided by the decisions 
of the Court to which they are subordinate. 

Mr. Phillips is fond of using native terms, which must be unintelligible to 
many of his readers. This practice has been prohibited iu official corre- 
spondence, and is discountenanced by the best Indian writers. Then he 
quotes cases, not by the names of the parties, but by a mere reference to the 
number and page of the Reports in which they are to be found. This, 
besides being inconvenieut in other ways, precludes the compilation of an 
Index of Cases, which is an indispensable portion of a good law-book. The 
Index of Contents annexed to his work is a mere apology for an index. 
Our opinion of the value of the annotations has already been expressed, and 
whatever value the compilation might have possessed as a handy collection 
of the text of the Acts most frequently in the hands of magistrates, is marred 
by the want of a proper index. Mr. Phillips tells us in his Preface that 
the manuscript of this edition was ready some years previously, but that 
‘the edition never appeared owing to circumstances over which I had no 
control.’ We cannot help thinking that it would have been better if the 
edition had in truth never appeared. 

Mr. Phillips is a young member of the Bengal Civil Service, and appa- 
rently not without some ability ; but he seeks to instruct while he has yet to 
learn, and this book is a strong instance of the danger of putting young 
men into posts of authority and responsibility before they are fitted for them 
by completed education and some little experience of the world. We doubt 
if the spectacle of a young and headstrong civil servant, who will not tole- 
rate the arguments of pleaders before him or be guided by the Superior 
Courts above him, and who openly incites other officials to similar behaviour, 
is calculated to lessen the popular ery in India against ‘ Boy-Magistrates.’ 
If argument were wanting, this book supplies a very strong argument, in 
favour of raising the age at which young civil servants are sent out to India, 
and are under the existing system almost immediately placed in responsible 
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positions. 
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The Theory of Law and Civil Society. By Aveusrus Puiszxy, London : 
T. Fisher Unwin, 1888, 

Tuts work contains the substance of several courses of lectures delivered 
by the author during the last ten years at the University of Budapest, and 
was originally published last year in Hungarian. It is now reproduced in 
English for the purpose of securing for it a wider circle of readers, and the 
choice of our language, we are told, is meant to mark the author’s indebted- 
ness to the assistance he has derived from English writers on philosophy and 
law, chiefly Herbert Spencer and Sir Henry Maine. It thus becomes in turn 
our duty and also our pleasure to acknowledge the compliment which Pro- 
fessor Pulszky pays us, and to recognize that he has presented the general 
results of theoretical jurisprudence both here and on the Continent with a 
completeness and lucidity far exceeding anything that has been attempted 
hitherto. At the same time his book is not easy reading, and the English 
student will not get far unless he is prepared to give up the special ideas of 
jurisprudence as developed in England, and extend his sympathy to the very 
different, and as is often thought very vague and unpractical, notions of 
continental jurists. It must be remembered, however, that the book deals 
essentially with general theories of the state and of law, and that the ideal 
claims in its pages as much attention as the practical. Its special method, 
indeed, is that it chooses ideals as the surest guide to the nature of the 
societies which pursue them, and the author claims this as being the most 
original part of his work. 

eginning with a general classification of all sciences, and a discussion of 
the method most suitable for the social sciences in particular, the author 
marks out the several spheres of ethics, of political economy, and of the 
philosophy of law and civil society. Confining himself then to this last, he 
discusses the various theories which have been formed of law, according as 
it is based on the divine law, the law of reason, or the law of nature. In 
connection with these we have one of those general reviews of all ideas on 
the subject, ancient and modern, which, for their learning and clearness, 
form not the least valuable portion of the book. The author himself has no 
hesitation in founding everything on actual experience as opposed to theo- 
logical or metaphysical grounds, and he finally sums up the only useful con- 
ception of the law of nature in the definition that it is ‘a summary of those 
laws which, taking into account all the factors of human activity, may be 
ascertained as being the conditions of social co-existence in all its phases 
and forms’ (p. 82). This introductory portion is then concluded by an 
aceount of the different divisions of law, and the author discusses the 
unduly prominent part which private law has always assumed, and points 
out that many of the features in the development of all law may now be 
studied in connection with international law. The course he is going to 
pursue is then defined by the following series of ideas—society, the state, 
objective law, subjective rights. 

It is in the next section, which deals with society, that the author develops 
the theory of aims or ideals to which we have already called attention. Men 
living in society with some definite and important aim, or prompted by 
some vital interest, form an organic society. In this the natural selfishness 
of man is tempered by the necessity for co-operation, and the final result is 
self-sacrifice aud public spirit. Such a society, however, is by no means 
identical with the state. It becomes a state, indeed, so soon as it is 
conscious of the laws of its existence and is able to enforce them, that is, so 
svon as it becomes dominant. But such societies are continually following 
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each other ; some are pressing forward into power; one is actually dominant ; 
while others that have passed that stage, and have obtained the satisfaction of 
their aims, are now content to live under the protection of the society for 
the time being dominant. Thus briefly stated the theory may seem fanciful, 
and we are inclined to suspect that it is worked out with an elaborateness 
which has no corresponding basis of fact. It is impossible now, however, to 
do more than point out its main features. Accordingly the various societies 
whose growth is depicted, and each of which has its own definite aim, are 
enumerated as the society founded on kinship, the society founded on local 
contiguity, the society of conquest, the society founded upon religion, the 
society founded upon nationality, and beyond this a society founded on the 
highest humanitarian interests and which is destined to be universal. The 
rise of each of these societies successively into power is first described 
generally, and then the author’s conclusions are illustrated by history. It 
would have been better probably if some of these illustrations had been in- 
troduced earlier, and we should thus have seen more clearly the ground of 
the author's generalizations in regard to the succession and mutual relations 
of the societies as above distinguished. For want of this the treatment 
suffers sometimes from a sense of unreality. 

Having thus dealt with societies in general, the author next devotes 
himself to that one which is for the time being dominant, viz. the state ; 
and this is fully treated as to its nature, its origin, and its aims. The 
elements essential to it are consciousness of aim in its members, capacity 
for public spirit, and power to enforce its will. These are well brought out 
in the following passage :— 

‘Whenever the members of the state become deficient in the consciousness 
of the aim of the community, to a degree incompatible with the maintenance 
of the state ; whenever the readiness and ability for sacrifices die out within 
them, and whenever the state itself is no longer able to assert its will, to 
direct the activity of its organs, lacks coercive power, and becomes in fact 
unequal to the sphere of its existing society, it then falls to pieces and ceases 
to be a state’ (p. 229). 

Chapter x. contains a very full and valuable account of the various 
theories of the origin of states, although it might well have been supple- 
mented with some of the more recent results of Sir Henry Maine's 
investigations. All the a priori theories, especially that of contract, are 
well expounded, but for actual historical results reference is only made to 
Savigny and the German historical school, though it is very doubtful how 
far their work really gives them any claim to the title. 

In considering the aims of the state and consequently the limits of 
state interference, we are brought back to the theory of vital interests, it 
being necessarily the aim of the state to make its members conscious 
of its own vital interest, and to obtain their co-operation in securing it ; 
and it is pointed out how the actual business of the state depends upon the 
extent of this consciousness and the willingness of its members to co-operate. 
Remembering that the greatest results are always produced by spontaneous 
activity, the mean has to be struck between interfering with individual 
enterprise on the one hand, and the undue self-effacement and loss of power 
and influence by the state on the other. In all this part of the book there 
is much interesting and weighty matter, and the author handles his subject 
with fulness and lucidity. 

Finally, Professor Pulszky discusses law and right, adopting the view 
which has been advocated in opposition to Austin, that subjective rights must 
be conceived of as arising independently of law, being indeed ultimately 
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confirmed and controlled by law, though not always created by it ; and that 
coercion is not an element of the first order in the idea of law, though it is 
always inseparable from it. Law in his final analysis is ‘the sum of those 
rules which embrace the actual conditions of existence of the society, 
recognized by the state and which can be enforced by the state’ (p. 325). 
It must be confessed, however, that in the absence of the Austinian test, 
the distinction which is drawn between law and morality is somewhat 
vague, and there are obvious objections to the proposition that morality 
concerns the internal state of the individual, and law his external activity. 
There is no doubt that actual law can be only ascertained in our own days 
by enquiring what the state will enforce, though much else has to be 
taken into account when we are considering what laws the state ought 
to enforce, and also why, though endowed with unlimited power, it consents 
to be bound by its own laws. Professor Pulszky has perhaps hardly allowed 
enough weight to the very clear way in which this is dealt with by lhering 
in his Zeck im Recht. 

The basis of law and right is dealt with at length, and we have an able 
discussion, among others, of the theory of utility. This, however, is rejected 
on the ground that, while pretending to.settle everything by exact measure- 
ment, it contains elements incapable of measurement, and also fails to 
account for the sacrifice of present individuals for the sake of future ones ; 
and the author substitutes for it the simple principle that law should be so 
established as to secure to every individual the widest and most unrestricted 
sphere for his own activity. The passage in which this is summed up gives 
a good example of the author's style :-— 

‘And since that state possesses the most perfect organism, which allows 
freedom to the greatest mass of individual forces and least requires to 
maintain order, and which, besides, employs force only where the voluntary 
co-operation of the individuals and of subordinate societies cannot, owing to 
lack of consciousness or of discipline, be obtained ; that system of law and 
right must also be acknowledged to be most perfect, in connection with 
which the greatest amount of individual activity can be asserted at the least 
expense of the activity of the state, and under which activity in general is 
most available, the use of forces most economical, and thus that activity 
which is directly employed to satisfy actual wants is the greatest, whilst the 
relatively smallest portion of the whole sum of forces is consumed in the 
assertion and production of the consciousness and will of the community’ 
(p- 378). 

The book concludes with a description of the actual development of law, 
and the growth and influence of custom is very fully dealt with. It should 
be noted that Professor Pulszky seems to judge Sir Henry Maine’s views by 
his treatment of Themistes in ‘Ancient Law,’ although in later editions he 
pointed out that his views were essentially modified in his later works, after 
he had had an opportunity of studying the influence of custom in village 
communities. It is satisfactory to note the author's opinion that upon the 
Continent codification has not interfered with the further development of 
the law. ' 

In conclusion, we may remark that Professor Pulszky seems to be the first 
continental jurist who has allowed at once for continental and English work 
in jurisprudence, and the value of the book consists largely in the breadth 
of view and fulness of knowledge with which he approaches his subject. 
With regard to that portion to which he attaches most weight, the discus- 
sion of human aims and the corresponding arrangement of successive 
societies, we do not feel inclined to pronounce a decisive judgment. As we 
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have intimated, there is much in it both to mystify and to interest. 
Perhaps at some future time the author will develop this idea in greater 
detail, and in such a manner as to make its application to actual history 
more clear, The rest of the book, however, is abundantly valuable, both for 
the way in which many of the most important controversies in politics and 
jurisprudence are summarised and elucidated, as well as for the ability which 
the author has himself shown in the solutions he proposes. J.M. L. 


A Treatise on the Law and Practice relating to Vendors and Purchasers 
of Real Estate. By the late J. Hexry Darr. Sixth Edition. 

By Wittiam Barper, Q.C., R. B. Hatpanr, and W. R Suevpon, 
London: Stevens & Sons. 1888, 2 vols. La. 8vo. ceciv and 166g pp. 

Tue publication of a new edition of this valuable work was announced in 
the Apri! number of the Law Quarrerty Review. We propose on this 
occasion to enter more into the details than was at that time possible, with 
a view to enable our readers to estimate the relation of the present to 
former editions. The labour of preparing a new edition, necessarily very 
considerable in the case of a work of this kind, has been much augmented, 
not only by the usual burden of a great number of newly-reported cases, but 
also by the extraordinary legislative activity of the last twelve years, which 
have been unusually fertile of statutes directed towards the subjects with 
which the work is especially concerned. This fact will sufficiently appear 
from the mere mention of the Settled Estates Act, 1877, the Partition Act, 
1876, the Conveyancing Acts, the Settled Land Acts, the Married Women’s 
Property Act, 1882, and the Yorkshire Registry Acts; to which may 
be added the Judicature Acts and Rules. Besides the large amount of 
additional matter which has necessarily been gathered into this edition, we 
observe that it is honourably distinguished by greater attention to and a 
wider grasp of general principle than was to be found in its precursors. 
As a favourable example of this treatment we would refer to the discussion 
in ch. i. sect. 3 (p. 35) on persons who are relatively incompetent to pur- 
chase, and particularly as to the disability affecting persons who stand in a 
fiduciary position. The distinction between cases in which the disability flows 
rather from the peculiar nature of the authority of the vendor, as disabling bim 
from selling to himself, and those in which it flows from the fiduciary rela- 
tion borne by the purchaser towards the vendor, is at least highly ingenious, 
and perhaps affords a clue to disentangle a maze of authorities. There may 
be some doubt whether all the cases can be reconciled with the principles laid 
down by our authors; but the hope is reasonable that greater certainty and 
perspicuity will be found to follow upon a very laudable attempt to supply 
a guiding principle where one is much needed, and the attempt cannot fail 
to supply at least a basis for discussion. At pp. 68, 69 will be found some 
good remarks upon the intrinsic validity, and the valid exercise, of powers 
contained in settlements, which are not expressed to be restricted, as to their 
execution, in point of time. Attention may also be directed to the statement 
at p. 408 et seq., of the rules relating to the implied grant of easements 
upon a severance of two tenements in the same ownership: a subject 
upon which some fresh light has been thrown by the important case of 
Birmingham Banking Co. v. Ross, 38 Ch. D. 295, reported since the publi- 
cation of the work; and in connection with this subject, the remarks at 
Pp. 412, 413, upon the so-called ways of necessity, may be noticed for their 
erseness and precision. A very interesting discussion will be found at 
p- 464 et seq., of the difficult questions relating to the rights acquired inter 
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se or against one another, by several persons under the statutes of limitation, 
who, without mutual concert, have at different times kept a rightiul owner 
out of possession during successive periods, which suffice when added 
together to cause the statute to take effect. Some fresh light may perhaps 
be thrown upon these questions by a recent decision of the Privy Council, 
at present unreported, in an appeal from the colony of New South Wales ; 
which is likely, when it is given to the world, to afford material for 
much discussion and perhaps to be the occasion of some difference in opinion, 
In noticing the remarks at pp. 716, 717, as to the effect which the appro- 
priation of the purchase-money may have upon the vendor’s right to demand 
interest pending completion, we may observe that in |. 10, p. 717, the word 
‘not’ has by inadvertence been omitted from a context where its presence is 
as necessary as in the Seventh Commandment. The remarks on the influ- 
ence of mistake upon the contract, at p. 839, are well worthy of notice ; as 
also are those at p. 855 on the distinction between the right and the remedy, 
in the case of a voidable transaction. In the treatment in sect. 4 of ch. xiv. 
(pp. 862-877) of the vendor's remedies on the purchaser’s covenants, which 
involves a good deal of consideration of ‘covenants running with the 
land,’ whether at law or in equity, full advantage has been taken of the 
new light thrown by the cases of Haywood v. Brunswick Building 
Society, 8 Q. B. D. 403, and L. §& S. W. Ry. Co. v. Gomm, 20 Ch. D. 562, 
upon the doctrine of Tulk v. Moxhay, 2 Ph. 774; but we feel some doubt 
whether it is necessary, in order to explain the last-mentioned case, to state 
that the covenant ‘ was affirmative in its terms but was held to imply a nega- 
tive.’ In the first place, a covenant to keep a piece of ground, inter alia, 
* uncovered by any buildings, seems to contain a negative without any help 
from implication; and in the second place, we think that the distinction 
between covenants which are, and covenants which are not, enforceable in 
equity, is to be found rather in the use of the word restrictive than in the use of 
the word negative. The doctrine that an affirmative covenant implies a 
negative, might without any difficulty be pushed to dangerous lengths; and 
indeed, when once that doctrine is admitted, it becomes a mere question of 
caprice where the line shall be drawn, or whether any line shall be drawn 
at all: a covenant to build a house implies a covenant not to leave it 
unbuilt. To put this conclusion into other words, instead of saying that the 
covenant in Tulk v. Moxhay was affirmative in form, but implied a negative, 
we prefer to say that it was partly affirmative and partly negative, and that 
the decree dealt only with the negative part. In quitting this subject, we 
might express an opinion, that the treatment of the doctrine of covenants 
which run at law, as distinguished from equity, is somewhat lacking both in 
fulness and in precision; and though we agree, on the whole, that ‘ by the 
common law the burden never runs | with the land, i.e. as the context shows, 
the fee simple] in any case,’ yet it might be noted that in the Mayor of 
Carlisle v. Blamire, 8 East 487, the Court of Queen’s Bench evidently 
assumed the truth of the contrary doctrine: see in particular p. 497. We 
should not, however, omit to draw attention to the merits, in sect. 6, pp. 
898-900, of the treatment of the distinction between the right to rescind a 
contract before completion, and the right to have the transaction set aside 
after it has been completed. 

A subject of the first importance, the protection afforded by the legal 
estate to a purchaser for value who has acquired it without notice of the 
existence of any opposing equities, is treated with great originality and 
clearness in chap. xv. sect. 1, pp. 927-941. Want of space obliges us to 
refrain from criticising details, and we can only touch upon the case of 
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Ind Coope & Co. v. Emmerson, 12 App. Cas. 300, which was decided too 
recently to permit any adequate treatment of it in the pages now under review 
(see p. 941 and Appendix, p. 1357). That case has decided, as our readers 
are aware, and it must now be taken for settled law, that the plea of 
purchase for value without notice is no longer available as a bar to dis- 
covery. That decision was, we believe, contrary to the general opinion of 
the profession ; and it is a curious circumstance that, to the best of our 
recollection, the view which has at length been established by the House of 
Lords was hastily advanced in a new edition of a legal work of some 
repute published very soon after the passing of the first Judicature Act, 
where it met with a good deal of ridicule, and was withdrawn on the 
publication of a subsequent edition. Though the decision of the House of 
Lords must silence dissent, it may perhaps not always convince the judg- 
ment; and a careful reader of the case may feel some suspicion that the 
reasons alleged in its favour are neither very well conceived nor very well 
expressed, and fall scmewhat short of the most convincing argument that 
might by possibility have been framed. 

At p. 950 et seq., we find an excellent discussion of a cognate subject — 
the liability of a purchaser to lose the advantage afforded by his possession 
of the legal estate, if he has been negligent in enquiring after, and obtaining 
delivery of, the title deeds. Particular attention may also be directed to 
the improved treatment of constructive notice to the purchaser by means of 
notice to his solicitor (p. 988); and to the discussion of the doctrine laid 
down in Price vy. Jenkins, 5 Ch. D. 619, that the liability which, in theory 
at least, must always attach to a leaseholder, will, in every case, prevent a 
voluntary settlement of leaseholds from being avoided, under the statute of 
27 Eliz., upon a subsequent sale for value by the settlor. The editors 
are dissatisfied with that decision, and not unreasonably. But it must not 
be forgotten that the construction of the statute against which the some- 
what absurd decision in Price v. Jenkins is a protest, was itself an absurdity, 
and that the two absurdities neutralize one another and effect a return 
to common sense. 

To the foregoing remarks we might add many others, by way of indicating 
passages which show signs of the careful attention of the present editors ; 
but it is useless to indefinitely multiply references of this kind. We will 
only add, that chap. xiv. sect. 3, on the vendor's right of preemption under 
the Lands Clauses Consolidation Act, 1845, chap. xix. sect. 1, on sales by 
the Court under the Settled Estates Act. 1877, and sect. 3 of the same 
chapter, on the Partition Acts, 1868 and 1876, appear to have been entirely 
rewritten. The last-mentioned section contains what is perhaps the best 
summary in existence of the provisions of the Partition Acts and the mode 
of procedure under them, and appears to omit none of the decided cases. 
At p. 1295 a valuable list is given of the various circumstances under which 
the procedure of the Settled Estates Act is still practically useful. 

A critical eye might of course detect points at which further improvement 
might still be possible. The consideration, at p. 229, of Walsh v. Lonsdale, 
21 Ch. D. 9, is somewhat perfunctory, and the space devoted to it less than 
its importance (perhaps for evil rather than for good) seems to demand. 
The quaere in note (f.), p. 231, as to whether the actual deposit of title 
deeds is a part-performance sufficient to take a case out of the Statute of 
Frauds, seems to be superfluous, because there is, we believe, no doubt that 
the Statute does not apply to such an actual deposit, and the assistance of 
the part-performance doctrine is not required. At pp. 289, 290, some 
curious language is cited from the Intestates Estates Act 1884, 47 & 48 
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Vict. ¢. 71, apparently without any consciousness that it contains anything 
odd or calling for explanation. At pp. 292, 293, where we find the subject 
treated of disclaimer by a trustee in bankruptcy, we do not also find any 
discussion as to what is meant by not affecting the rights or liabilities of 
third parties; but in the absence of decided cases on the point (see now 
Ex parte Shilson, In re Cock, 20 Q. B. D. 343), this was a very pardonable 
omission. In discussing (pp. 294, 295) the relation between sect. 4 of the 
Conveyancing Act, which empowers the personal representatives to convey 
freeholds which at the death of a vendor are subject to a contract for sale, 
and sect. 30 of the same Act, by which estates of inheritance or pur autre 
vie vested in a sole trustee or mortgagee are made to devolve upon his death 
to his personal representatives, the editors rightly, as we think, hold that the 
trust for the purchaser which is created by a contract for sale is not a trust 
within the meaning of the last-cited section; but they seem somewhat to 
have misapprehended the import of sect. 4, apparently supposing that it 
would or should be generally used under such cireumstances. There can, we 
think, be little doubt that it was meant to be used only in cases where the 
legal estate either is limited in strict settlement by the vendor's will, without 
any sufficient power enabling trustees to convey, or descends to an heir at 
law subject to some disability, such as infancy. The suggestion that the 
purchaser ought to preserve the contract, or evidence of it, as a necessary 
part of the title, seems to be sound; and in such cases a recital of the cir- 
cumstances should be inserted in the conveyance. The remarks at p. 467, on 
the application of the Statute of Limitations between lord and copyholder, 
usually symbolised by the case of Walters v. Webb, L. R. 5 Ch. 531, wear, 
perhaps, a somewhat meagre appearance ; but it may be doubted whether 
more could have been said, except by way of conjecture. At p. 622, treating 
of limited covenants by fiduciary vendors, we think that on the question, 
whether trustees shoukl be required to give an ‘undertaking for safe 
custody,’ something might with advantage have been said in addition to, if 
not in substitution for, the reference to an article in ‘29 Sol. J. 215.’ 
Sed hae sunt nugae, and we break off our list of cavillings with the ex- 
pression of a hope that the reader will have thought our praise more solid 
and more hearty than our blame. 

The personal appearance of these volumes is such as to make it a pleasure 
to consult them, and the list of addenda shows by its commendable brevity 
(when compared with the size of the work) how well the text must have 
been kept in hand down to the moment of publication. We regret, indeed, 
that the abbreviations used in references have been subjected to a somewhat 
excessive clipping. In the Preface this is said to have been done ‘ for the 
sake of brevity, and in order to confine as far as possible the dimensions of 
the book ;’ but we think that this shows some misunderstanding of conse- 
quences. To cut down ‘ Beav.’ into ‘ B.’ has rarely any tendency to shorten 
the book, and commonly shortens only the last line of the paragraph in 
which it occurs. A complete list of abbreviations, with their extended 
meaning, is indeed given; but to refer to lists is a nuisance, and the look of 
the things themselves is something of an eyesore in so handsomely printed a 
work. In the list, too, we think that the arrangement would have been 
more convenient if it had besa strictly alphabetical, instead of having the 
reports placed in a bunch together before the other authorities and text- 
books. But for the copious and excellent index we have nothing but praise. 
We have been informed that an authority of the highest eminence has pro- 
nounced it to be the best in any existing law-book, and we humbly concur 
in that opinion. H. W. C. 
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A Bill intituled an Act for codifying the Law relating to the Sale of 
Goods, (Lord Herschell.) 1888, H. L. 267. 


Tuts Bill is intended to do for the law of sale of goods what the Bills of 
Exchange Act has done for the law of negotiable instruments, and, as the 
introductory Memorandum explains, is drafted on the same lines. It seems 
neither hazardous nor indiscreet to infer that it comes from the same hand ; 
but any reader who thinks otherwise may, if he pleases, read ‘the drafts- 
man’ for ‘ Judge Chalmers’ in the following remarks, 

The object is expressed to be ‘to reproduce as exactly as possible the 
statutory and common law rules relating to the sale of goods, leaving any 
amendments that may seem desirable to be introduced at a later stage.’ 
Accordingly we get not enly the 17th section of the Statute of Frauds, 
exposing, as the biographer of Chunder Mookerjee would say, its cut bono 
in all its naked hideousness, but those remarkable enactments of their late 
Majesties King Philip and Queen Mary ‘against the buying of stolen 
horses,’ with the supplementary Act of Elizabeth ‘to avoid horse stealing,’ 
about the only example of any legislation of ‘your Highness’ sister, the 
Lady Mary’ having been confirmed under Elizabeth. These would probably 
be the first sacrifice demanded by the modification of the Bill (at present 
only hinted at as possible) to make it applicable, like the Bills of Exchange 
Act, to Scotland as well as England, In this case the adaptation would be 
less easy, for the whole policy of the rule as to market overt would have to 
be considered. Either the law of Scotland would prevail, and the rule 
would be abolished, or the English rule would have to be not only confirmed 
but extended. The latter course would be in agreement with modern 
Continental legislation. On the passing of property there would be little 
trouble in assimilating the Scottish rule to the English: the practical 
difference is already slight, and under the modern French law, founded on 
Roman law though it is, property passes by the contract without delivery. 
It has been suggested that the framers ef the Code Napoléon did not 
understand the Roman law. This however is a matter of mere curiosity at 
the present day. 

But our first concern is with the workmanship of the Bill as a codified 
statement of English law. Many of our readers will be aware that this part 
of the law has already been codified in Britixh India, where the Contract 
Act contains a pretty full chapter on Sale of Goods. Judge Chalmers 
appears to have consulted the Indian Contract Act, but his work is quite 
independent in arrangement and general design, and the language of the 
Indian Act is called to mind only by two or three clauses. His arrangement 
is decidedly more clear and logical, and his treatment of details is both 
more complete and more exact. Whether this Bill does or does not become 
law, the attention of the Government of India should be directed to it with 
a view to the revision of the Indian Contract Act which will sooner or later 
be called for, and which, when undertaken, ought to be so thoroughly per- 
formed as to last for another generation. The Bill is arranged in six parts: 
1. Formation of the Contract (including the rules as to conditions and 
warranties); 2. Effects of the Contract (as to transfer of property and 
title); 3. Performance of the Contract (delivery and acceptance); 4. Rights 
of unpaid seller against the Goods; 5. Action for breach of the Contract ; 
6. Supplementary. 

Although the sale of goods is a fairly self-contained chapter of the law of 
Contract, it offers not a few troubles to the codifier in the shape of complex 
legal ideas of more general scope which have to be assumed as known. 
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Here we read in the interpretation clause that ‘delivery’ means transfer of 
possession actual or constructive from one person to another. This is 
perfectly correct, though it would be not less correct, nor, I think, less 
clear, if the words ‘actual or constructive’ were omitted. Moreover Judge 
Chalmers is right in holding it not to be the business of a Sale of Goods 
Bill to explain what either actual or constructive possession is. For a lay 
reader, nevertheless, the definition goes near to be obscurum per obscurius, 
and even for most lawyers at most times it is rather a finger-post to inter- 
pretation than interpretation itself. In dealing with the specific rules of 
the subject-matter Judge Chalmers gives more express weight to the 
intention of parties than the Indian Contract Act, and makes it clearer 
that the minor rules are only in the nature of presvmptions, and will yield 
to a different intention when such intention appears. This is certainly 
according to the letter and the spirit of English authority. 

Commercial lawyers are familiar with the sorely vexed question as to the 
effect of partial breaches of contract when there is a contract for delivery 
by instalments. Judge Chalmers, faithful to the principle of making the 
first draft a simple reproduction of the authorities as they stand, does not 
commit himself to any theory. ‘It is a question in each case depending on 
the terms of the contract, and the circumstances of the case, whether the 
breach of contract is a repudiation of the whole contract, or whether it is a 
severable breach giving rise to a claim for compensation, but not to a right 
to rescind the whole contract.’ The law cannot rest there, nor would the 
enactment of the clause in this form appreciably check its development. 
Meanwhile this cautious acknowledgment of an unsolved difficulty may be 
taken as an example of the contrast between the practical codifier and the 
vague enthusiasts of codification. Some persons dream of a Code that 
would at once supersede all the reports and all the classical treatises, 
There are two ways of cherishing this imagination. One, and the better, 
is carefully to abstain from trying one’s own hand at the codification of 
any particular topic. The other is to plunge into codification with a light 
heart, being chiefly careful to know so little law that one runs no risk of 
ever understanding what a bad piece of work one has done. 

Minute verbal criticism is hardly in place at this stage: it seems unde- 
sirable, however, to introduce Latin phrases like ‘prima facie’ into an 
English Act of Parliament, and some few sentences, such as ‘ Reasonable 
time is a question of fact,’ might be made more elegant even at the cost 
of a few more words. Unless we have overlooked something, the word 
‘representative’ is used in one place (cl. 33) with an extended meaning 
which ought to be defined. In the main the Bill may be accepted as a good 
solid foundation. . P. 





Select Pleas of the Crown. Vol. I, a.p. 1200-1225. Edited for the 
Selden Society by F. W. Marttanp. London: Bernard Quaritch. 
1888. La. 8vo. xxx and 164 pp. 


Tus volume consists in the main of most excellent work done by Mr. 
Maitland, but also contains a document of a different character for which he 
is not individually responsible. 

Let us, however, look at the bright side first. Mr. Maitland, some years 
ago, set himself the task of collecting specimens of the earliest Pleas of the 
Crown, and published those of the County of Gloucester for the year 1221. 
He now continues his undertaking, selecting the cases which he considers 
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the most important from all the rolls he is able to find, without regard to 
county. 

The execution is in every respect worthy of the design. The text is not 
that abbreviated Latin which can never be reproduced with perfect accuracy 
in print, and which when reproduced is often but a transparent cloak for 
want of scholarship. It is the Latin of the period with all the words 
(except English names of persons and places) written in full. Even this of 
course presents some difficulties to good classical scholars, but Mr. Maitland 
has given on the opposite page a translation into most appropriate and most 
vigorous English. Every one, therefore, who wishes to know what our early 
Pleas of the Crown are like, can learn with the greatest ease. 

In these records there is to be found much that was known before. The 
insecurity of life and property, the astonishing number of murders in pro- 
portion to the population, and the fact that when any one was appealed of 
homicide, mayhem, or robbery, he usually escaped punishment, are not now 
revealed for the first time. Still, even these matters are illustrated with a 
richness of detail which only the rolls themselves can afford. There are, 
however, other lessons to be learned from the minute particulars which 
appear in a comparatively large number of documents relating to a short 
period, and they are lessons of great value for the history of the law. 

The earliest of the cases now published by Mr. Maitland occurred about 
nineteen years before, the latest about six years after the abolition of Trial 
by Ordeal. These few years are necessarily of great importance in the 
history of Trial by Jury, because, in the end, the jury took, in criminal 
matters, the place which had been previously occupied by the ordeal as well 
as that which had been previously occupied by the judicial combat or duel. 

It is interesting to notice that, in appeals, the trial by battle was giving 
way to the trial by jury before even the ordeal was abolished. Thus in one 
very remarkable case (No. 64) of the year 1203, an appellee, instead of ac- 
cepting the wager of battle, successfully offered the King one mark of silver 
to have an inquest of lawful knights to make known whether he was guilty 
or not. The jurors found that they did not suspect him. Their finding 
was supplemented by certain facts which the county recorded, and there- 
upon he had judgment to be quit. There are also other cases in the volume 
of even earlier date which show that the idea of an ‘inquest’ as to fact in a 
criminal trial was becoming familiar, and that, too, beyond the limits of the 
towns which were by charter exempt from the trial by battle. 

The ‘ inquest,’ however, by itself, seems not to have been always conclusive. 
There is a case in the volume (No. 100), in which an appellee was acquitted 
by five inquests in respect of the same charge, and then offered fifteen marks 
to have a sixth. The first of the five was held by direction of the Justiciar 
with the object of deciding whether the appellee should remain in prison or 
be let out on sureties to abide the coming of the Justices in Eyre. The 
second, however, gave a verdict of Not Guilty in the Eyre. The third did 
the like at Westminster, the fourth again in the Eyre, and the fifth again 
at Westminster. Something more, however, was required, as in the above- 
mentioned case (No. 64), before he could go quit. The end does not appear. 

Where there was a presentment of homicide by jurors there appears to 
have been only one mode of exculpation—the ordeal, until the ordeal was 
abolished. It seems, however, to have been usual, if not necessary, that 
oath should be made on behalf of the four neighbouring townships in con- 
firmation of the presentment, and this was the only protection which the 
accused had against the ordeal. After its abolition some form of jury comes 
in, apparently the same (as Bracton has said), either wholly or in part, as 
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that which made the presentment or indictment. But here again, as in case 
of appeal, it is not clear that the accused went quit upon acquittal by a 
jury alone. Thus in case No. 170 the jurors foun a man not guilty, and 
stated certain details. Then, it seems, ‘the King’s serjeant who took him 
said the same,’ and so it was considered that he should go quit. 

These Pleas of the Crown are full of interesting and valuable matter of the 
same kind, showing in what way our rude forefathers attempted to ascertain 
matters of fact. The production of suit, the wager of law, and even the 
examination of individual witnesses in appeals, are all illustrated in these 
rolls, for printing which, and for the manner in which he has printed them, 
Mr. Maitland is heartily to be thanked. To crown all, there is an excellent 
index of matters as well as an index of persons and another of places. As 
gratitude is a lively expectation of favours to come, the next instalment of 
the good work will be auxiously awaited. 

Though, however, the Selden Society has been supremely fortunate in 
securing Mr. Maitland as an editor, it has not been equally happy in the 
very lengthy statement of its objects which appears at the end of the volume. 
If this remarkable document were to be accepted literally, it would imply 
that the Society proposes to take under its management nearly the whole of 
the records which are in the custody of the Master of the Rolls, and many 
other things besides, including a ‘ Dietionary of Anglo-French.’ Everything 
that has been well done is, it seems, to be better done—from the editing of 
the Ancient Laws and Institutes of England, down to Sir F. Palgrave’s 
excellent calendar of the Baya de Seeretis; and everything that has not yet 
been done is to be done. The authors of this stupendous announcement 
would have inspired more confidence had they shown themselves to be a 
little more familiar with the nature of the early Assize Rolls, with the 
functions of the Chancery and their origin, and with the matters which 
appear on the various rolls of the Exchequer. They have, it seems, 
discovered that the pleadings in actions commenced by writ of Quo 
minus are to be found on the Remembrance Rolls of the King’s Remem- 
brancer and not on the Plea Rolls of the Exchequer of Pleas, and that the 
Plea Rolls of the Exchequer of Pleas are our chief sources of information 
with respect to ‘ actions relating to real property and tithes.’ 

The motto of the Selden Society is :—- 

mepi mavros tiv édAcvOepiar, 
and a very free hand is shown in this composition. But it may, perhaps, be 
asked whether a better motto would not have been :— 

mept mavros tiv dAnOeav. 


L. O. P. 


[Selden’s own motto is good enough for us, and therefore we print with- 
out alteration or omission what our learned contributor has written. But 
we claim a little editorial freedom in turn. Why is not Selden’s motto 
good enough for the Society which, however imperfectly, strives to carry on 
the work to which he pointed the way? Is not our learned contributor 
righteous overmuch in some other points of his minute criticism? Can he 
really believe that either Thorpe or Schmid exhausted the study of the 
Anglo-Saxon laws? Is not the ‘tithes’ in his quotation an obvious mis- 
print for ‘titles’? Anyhow, those who are familiar with the reports of the 
modern Chancery Division rather than with medieval rolls are not in much 
danger of thinking that prospectuses of any kind are intended to be 
‘accepted literally.’ | 
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The Montenegrin Code of the Law of Property. Tsetinje. 1888. Paris: 
Chamerot. 

Le nouveau cole civil du Montenegro. Par R. DaRESTE. Paris: A. 
Picard. 1888. 8°. 15 pp. 

Quelyues mots sur les principes et la méthode suivis dans la codification 
du droit civil au Montenegro. Par V. Booisic. Paris: F. Pichon. 
1858. 8°. 1g pp. 


We have received a volume, handsomely printed in the Cyrillic character, 
which, as we are informed and believe, is the Code prepared for the Princi- 
pality of Montenegro by Dr. Bogisi¢, So far from not being finished, as a 
certain French traveller did vainly talk, it has been the low since the 1st of 
July. Though the original text is a mystery to us, we are to some extent 
possessed of its general character and contents through the kindness of the 
learned draftsman. 

First, the Code is not a complete Civil Code: its title, as translated in 
French, is ‘ code général concernant les biens, and it covers approximately 
the field of what English lawyers call Real and Personal Property. The 
arrangement is as follows :— 

Part L. General and preliminary. 
Part IL. Of property and real rights. 

Herein of acquisition, of rights between adjacent owners (in which trees 

appear as of singular importance), of servitudes proper, and of hypothec. 
Part III. Of sale and the other chief kinds of contracts. 

Here we have, in general, the familiar Roman or Roman-Napoleonic 
treatment ; but there is a good local colour in the headings *‘ De la supona, 
cest-a-dire des bétails de différents proprictaires envoyés en commun aux 
paturages et dont le fumier est commun,’ and * De la sprega, c.a.d. des beeufs 
mis ensemble pour le labour. Who knows but that study of these customs 
might help us to fill up our picture of the England of Domesday Book ? 

art IV. Of contracts and obligations in general. 
Part V. Of personal capacity. 

This part is of special interest. Dr. Bogisi¢é, as we mentioned in our 
last number, has abstained from codifying the customs which govern the 
internal order of the South-Slavonic family or rather house-community. 
But in relation to the outer world this community appears as a corporate 
person, the difference between its corporate property and the separate estate, 
peculium, or ‘ self-acquired’ property of its individual members being care- 
fully observed. The question of corporate or individual responsibility for 
wrongful acts of the members turns on considerations not unlike those 
which the Common Law has applied to a master’s responsibility for the acts 
and defaults of his servants (‘si lintérét de la maison, la défense de ses 
biens ou de son honneur a été la cause de laction qui a porté dommage ’). 
Let us hope that the Montenegrin tribunals will not be entangled in the 
same or similar refinements of ‘mixed fact and law.’ But they have (we 
believe) no juries ; therefore no motions for new trials; therefore none of 
the blessings thereupon consequent. 

We may mention here (though not in the order of the Code) that Monte- 
negrin law has preserved, and the Code confirms, a modified rule de migranti- 
bus. A foreigner cannot acquire land at all save by grant from the prince ; a 
Montenegrin can acquire a full share in the land of another clan or village, 
with the appurtenant rights of wood, pasture, and so following, only by 
purchasing as a whole the holding of a member who quits the community, 
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and by undertaking all the public burdens which in our own medieval language 
would be called servitia. It must be idem tenementum per eadem servitia, 
a succession by privity not merely of estate but of tenement and, one may 
even say, of person—for the village will not hold both seller and buyer. 
The seller must quit, as it were, his former self, aud be dead to his old 
community. 
Part VI. Interpretation, definitions, miscellaneous and supplemental 
provisions, 

Tt will be seen that in the matter of arrangement Dr. Bogisié has shown 
a good deal of independence. In a great measure he has been guided, and 
rightly so, by the special conditions of his undertaking. But it is not 
without interest to note that in the position of Part V he gives effect (we 
think, for the first time in actual legislation) to the theory valiantly main- 
tained by Professor Holland, and that, whatever Continental theorists may 
think of Part VI, much of it, if not all, is approved by the experience and 
practice of our own Parliamentary Counsel's Office. 

We must add that, so far as we can see, there is nothing about bank- 
ruptcy. O blessed state of the men of the Black Mountain, and long may 
they want a Bankruptcy Act ! . P 





A Treatise on the Law of Domicil: national, quasi-national, and 
municipal ; based mainly upon the decisions of the British and 
American Courts. With illustrations from the Roman Law and 
the modern Continental authorities. By M. W. Jacoss. Boston 
(Mass.): 1887. La. 8vo. 600 pp. 


Tuts book is the work of a thoroughly deserving writer, but, if criticism 
is to be of any value, a critic is bound in duty to point out that Jacobs’ 
Law of Domicil is at best but a favourable specimen of a very poor class of 
book, whereof far too many are manufactured in the United States. 

The new work on the Law of Domicil is a compilation rather than a 
treatise. The writer has consulted a mass of authorities, he has read 
and noted every American and English case bearing on his subject; he 
has certainly read all the current literature of his topic. Whether he 
has digested his reading is quite another matter. The marks of his study 
are shown not by the skill with which he has mastered and made his own 
the views of other writers, but by the industry with which he has cut out 
from their pages, with, it must be added, ample and fair acknowledgment, 
whole passages of extracts. If it be the chject of a law-book to give us the 
words and thoughts of every person who has written on the topic, then, un- 
doubtedly, Mr. Jacobs has attained his aim. What Westlake, Story, and 
others have said about domicil we can learn from his pages. All that can 
be done by honest, industrious, and sensible use of note-books, paste and 
scissors, has been achieved by our author, and in this respect he rises far 
above some of his countrymen who have pursued the same method with far 
less of energy, of accuracy, or of sagacity. Great is the power of paste, 
scissors, and note-books, but this power is after all limited. It may, under 
very favourable circumstances, produce, as in Mr. Jacobs’ hands it has 
produced, a good compilation, but it never can produce a book in the sense 
in which Savigny, or Story, or Kent, or Westlake, have produced books on 
the conflict of laws. The plain truth is that Story, of whom no competent 
critic will ever speak in any language but that of the profoundest respect, 
set in one respect a bad example. His crude references to the opinions of 
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his predecessors and to the dicta of judges are the weak point of his 
admirable work, and conceal the strong common sense and the judicial 
instinct which will always make Story’s Conflict of Laws a work of 
inestimable value. As generally happens with great men, Story’s suc- 
cessors have shown far greater capacity for imitating his faults than his 
virtues. Circumstances, moreover, such as the immense number of modern 
English and American reports, have stimulated the vicious habit of com- 
pilation to which Story’s authority gave countenance. Mr. Jacobs has 
fallen a victim to the ordinary fault of American text-writers ; he has com- 
piled too much, he has thought too little. On no one of the curious specu- 
lative questions raised by the law of domicil has he thrown any light 
whatever, except such light (if light it can be called) as is struck out by 
bringing into collision the opposed opinions of different authorities. If any 
one thinks this criticism too severe let him read through Mr. Jacobs’ chapter 
on the definition of domicil, or let him look at the way in which our author 
treats the nice but by no means insoluble question as to the domicil of 
invalids. Whoever does this will see what industry and reading can 
accomplish, and will also come to the conclusion that neither industry nor 
reading can supply the place of analysis and of reflection. Nothing, be it 
added, is further from the intention of the present writer than to underrate 
the merits of Mr. Jacobs. His book is a good book of its kind, but the 
kind is a bad kind, and just because our author displays considerable merits _ 
it is to be hoped that he will reconsider his ways, dismiss paste and scissors, 
think his subject well out, compress his materials, and when a second 
edition of his treatise is asked for (as it probably may be in no long time), 
give us not a compilation from other law-books, but a work of his own on 
every aspect of the law of domicil. An American lawyer has great advan- 
tages in studying the conflict of laws. There is no reason why Mr. Jacobs 
should not ultimately produce the leading work on the subject of domicil. 


A.V. D. 





Le droit international théorique et pratique. Par Cuartes Catvo, 
4°™° Edition. Tomes II et III. Paris: Pedone-Lauriel. 1888. 


We have already noticed the first volume of this valuable work (vol. iv. 
p- 102). The second volume deals with private international law and inter- 
national criminal law. Under private international law the author treats of 
nationality, naturalisation, domicile, the conflict of civil laws (persons, ‘moral 
persons,’ marriage, divorce, family, succession), of civil procedure (jurisdiction, 
foreign judgments, rogatory commissions), and of mercantile laws. Under in- 
ternational criminal law he treats of jurisdiction, extradition, and deserters. 

The subjects of vol. iii are copyright, patents, trade marks, &c., telegraphs, 
railways, uniformity of money, frontier regulations, sanitary measures, summed 
up as ‘international regulations concerning the social and economic interests 
of peoples,’ the mutual duties of states, the right of representation (diplomacy, 
embassies, consulates), extraterritoriality (obligations and rights of govern- 
ments, diplomatic agents, war vessels and foreign armies, universal exhibitions), 
international agreements (treaties, negotiations, interpretation of treaties), 
disagreements between States and their settlement (congresses and con- 
ferences, mediation, arbitration and its future, international tribunal, violent 
solutions, pacific blockades). 

M. Calvo has been blamed for the small place he gives to the philosophical 
aspects of his subject. This isa fault which will not detract from the value 
of his work in the eyes of his Anglo-Saxon readers. He has brought his 
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book closely up to date. Among the most recent matter he has dealt with 
we notice the De Campos marriage (vol. ii. p. 257), the Schneebele affair 
(vol. iii. p. 304), the French Consulate affair at Florence (vol. iii. p. 238). 

In the portion of his work on Private International Law the treatment 
of conflicts of law by different national laws has received considerable 
extension. 

A propos of the recent so-called ‘violation’ of the French Consulate at 
Florence we may call attention to the following statement of M. Calvo :— 
*L’on a vu il y a un certain nombre d’années saisir et vendre les archives du 
consulat général de France & Londres comme gage de l'impot mis a la charge 
du propriétaire de la maison louée pour le service de la chancellerie’ (p. 236). 
(The italics are our own.) M. Calvo gives no date or authority for this 
statement. It seems highly improbable that such a thing should have 
happened, and we would recommend M. Calvo to check the accuracy of the 
information. T. B. 





The Science of Jurisprudence. Chiefly intended for Indian Students. 
By W. H. Rarrieax. Lahore: 1888. La. 8vo. xvii and 271 pp. 


Tus book does not profess to be an original contribution to legal science 
so much as an exposition of the best current doctrine adapted to a special 
purpose. Mr. Rattigan has furnished Indian readers with a clear and 
generally sound exposition, and with abundant illustration from the law of 
British India. The Indian illustrations, moreover, give the book a certain 
value for European students of comparative jurisprucence, who may be put 
by it on the track of various interesting matters not otherwise easily 
accessible. 

For example, we have almost forgotten in modern English law the 
difference between a possessory and a droitural action. In Littleton’s 
time, and, in theory, long afterwards, there might be a state of things 
enabling A to recover possession of certain land from B by an assize of 
novel disseisin, while A, after such recovery, would still have no defence 
against B in a writ of right (Litt. ss. 486, 487). This may puzzle a 
modern student at first, but he may read in the Indian Specific Relief Act 
of 1877, s. 9, which re-enacts and supersedes an Act of 1859 to the same 
effect :— 

‘If any person is dispossessed without his consent of immoveable 
property otherwise than in due course of law, he or any person claiming 
through him may by suit instituted within six months from the date of the 
dispossession recover possession thereof, notwithstanding any other title that 
may be set up in such suit. 

‘ Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof.’ 

This is precisely Littleton’s distinction between the assize of novel 
disseisin and the writ of right re-established in modern language and 
procedure. 

The tendency of works on general jurisprudence to slide into comment on 
a particular system is exemplified by Mr. Rattigan’s remarks on the Indian 
Contract Act; but a concise and at the same time critical commentary on 
the principal features of the Contract Act is an excellent thing for Indian 
students to have, under whatever name and in whatever context. On one 
point in the Contract Act we must differ from Mr. Rattigan. He seems to 
think its definitions of Fraud and Misrepresentation perfect, or nearly so. 
They were taken from the draft Civil Code of New York, and are in our 
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opinion about as bad as most other parts of that ambitious and unsatis- 
factory performance. If ever the Contract Act is revised, these sections 
should be thoroughly recast. 

Mr. Rattigan has studied not only the English but the Continental 
literature of the philosophy of law; and in particular he has drawn con- 
siderably, and so far as we have observed with good judgment, on the 
works of Ihering, which notwithstanding the praiseworthy exertions of 
Mr. Lightwood and others are not yet sufficiently known in this country. 
In the midst of this evidence of intelligent use of German authorities, we 
are surprised to find Mr. Rattigan citing an imaginary ‘German Landrecht ’ ; 
he means of course the Prussian code. Prussia and Germany are not 
synonymous terms except in the language of inferior French journalism. 

Although Mr. Rattigan truly says that untranslated foreign quotations are 
a puzzle to Indian students, and that for that reason Mr. Holland's book is 
not altogether suitable to them, we doubt whether he has adequately 
observed his own precept; there are quite enough German and Latin 
phrases embedded in Mr. Rattigan’s text to give trouble to readers who do 
not know any European language besides English. Why plague them with 
such a clumsy compound, belouging moreover to no real language at all, as 
‘culpa-compensation’? And it is gratuitous cruelty to give them the 
impossible derivation of ‘felony’ from English ‘ fee’ and German ‘ Lohn’ 
propounded but not vouched for by Spelman. Such things can hardly be 
excused since Mr. Skeat’s Etymological Dictionary has been published in a 
cheap and handy form. To this particular word Mr. Skeat assigns a Celtic 
origin which does not seem to have occurred to Littré; but, as in many 
like cases, the truth is that behind the medieval Latin form of the word all 
is conjecture. In the department of early history Mr. Rattigan’s work is 
rather uncertain. He adopts the McLennan theory of primitive marriage 
in a fashion much too dogmatic for an elementary book ; and though he 
mentions some of the evidence that suggests a religious origin for promissory 
obligations, he goes on to represent the Stipulation as derived from Nexum 
without any indication of doubt. Both views cannot be right. He makes 
moreover the really bad mistake of applying the epithet ‘ consensual’ to the 
verbal contracts of Roman law. In one meaning of the word every contract 
is consensual; but in speaking of Roman law, or of any other definite 
system, we should use its proper terms of art in their proper technical 
sense. 

There is not much amiss in the treatment of Anglo-Indian law so far as 
derived from the common law; and we see that Mr. Rattigan has made good 
use of some good American books, such as Judge Clark Hare's treatise on 
Contracts. But Mr. Rattigan might have known that 7horogood v. Bryan 
is overruled, and he should not have cited decisions which turn wholly on 
remoteness of damage as examples of contributory negligence. It is not 
enough that the word ‘negligence’ occurs in a judgment. Whether it 
belongs to the point of substance or not is exactly what a critical writer on 
jurisprudence has to examine. It is true that the doctrines of remoteness 
of damage and of contributory negligence may both be referred to the more 
general principle that a man is liable (particular exceptions excepted) only 
for what are sometimes called ‘ natural and probable,’ sometimes ‘ proximate’ 
consequences of his acts or defaults. But this can be made intelligible to 
students only by patient analysis, not by lumping the two doctrines 
together. 

We further observe that in the sections on Possession Mr. Rattigan has 
not clearly distinguished Possession itself from the Right to Possess, at all 
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events he has not clearly expressed the distinction. He has used language 
from which a student would naturally infer that it is impossible for a 
servant to steal his master’s goods; for there can be no theft without a 
wrongful change of possession, and Mr. Rattigan says that even if a servant 
assumes adverse control of his master’s goods the ‘ legal possession ’ remains 
with the master. What really happens is that the servant acquires an 
actual though wrongful possession—not merely manual possession or 
‘detention, out legal possession which he could probably defend against a 
mere stranger—and the master is dispossessed, but retains the immediate 
right to possession, which is often called in our books ‘ constructive posses- 
sion. The subject, however, is admitted to be a difficult one. 


Benjawin'’s Treatise on the Law of Salex, American Edition. By 
Epuunp H. Benxnerr. Boston, Mass.: Houghton, Mifflin & Co. 
1888. 8vo. xii and 1010 pp. 


Tus is the latest American edition of Benjamin’s standard treatise. 
Of the excellence of the original nothing need be said here ; the legal pro- 
fession both in England and America unite in praising it as one of the best 
law books ever written in either country. In preparing the present edition 
Mr. Bennett has followed an entirely novel plan. Taking the text of the 
last English edition he has appended to each chapter an ‘ American Note,’ 
containing all his own additions arranged more or less closely on the lines 
followed by the author, and designed to present the American law. This 
arrangement, it must be confessed, is not wholly logical nor wholly conve- 
nient. In the law of sales there has been no such divergence between the 
American and English Courts as calls for a separate treatment; while 
certain doctrines accepted in the one country are by no means universally 
prevalent in the other, yet there is no more an American as distinguished 
from an English law of sales, except as referring to a grouping of cases and 
not of principles by nationality, than there is a Massachusetts as distinguished 
from a New York law of sales. Logically, therefore, the segregation of 
American decisions here adopted is not defensible, and it has the practical 
inconvenience of entailing a double search, first in the text and then in the 
‘notes,’ in order to collect all the authorities on any point. 

Mr. Bennett has aimed at making his ‘ notes’ something more than mere 
appurtenances to the text ; they form to some extent a book within a book ; 
each deals, it is true, with the topic discussed in that section of Benjamin’s 
work preceding it, but each undertakes to give a succinct statement of those 
doctrines, as found in the American cases, which fall under the general 
heading, often arranged in different order and with both additions and 
omissions, and not merely to supply a collection of authorities supplemental 
to the original. In his desire, however, to avoid a burdensome length the 
editor has kept his own views so much in abeyance as to reduce his work to 
a large degree to that of mere compilation ; but as such it is worthy of 
high praise, and the notes on Conditional Sales of Specific Chattels, Sales 
of Chattels not Specific, Fraudulent Sales, and Warranty are of especial 
value. 

Where so much attention has been paid to the citation of authorities it 
is somewhat surprising to find several important cases unmentioned. 
Burdick v. Sewell, 10 Q. B. D. 363; 13 Q. B. D. 159; 10 App. Cas. 74, 
seems worthy of reference for the sake of its discussion as to the effect of 
endorsing a bill of lading. And surely in dealing with acceptance and re- 
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ceipt to satisfy the Statute of Frauds some mention should be made of 
Page v. Morgan, 15 Q. B. D. 228, the latest decision upholding the so- 
called doctrine of Morton vy. Tibbett, 15 Q. B. 428. That the last named 
case did not in fact involve the doctrine attributed to it and followed in 
Kibble v. Gough, 38 L. T. N.S. 204, and Page v. Morgan, namely that any 
dealing with goods such as recognises the existence of a contract is sufficient 
to show an acceptance, is made clear by Benjamin; and that Lord Camp- 
bell himself did not, later at least, regard this as sound is indicated by his 
language in Parker v. Wallis, 5 E. & B. 21, where he said that though the 
owner need not have precluded himself from objecting to the quality of the 
article delivered, yet ‘he must have done something indicating that he has 
accepted part of the goods and taken to them as owner. Morton v. Tibbett 
might well have been decided on the ground that the acceptance and receipt 
of the sample was enough, following Linde v. Whitehouse, 7 East, 558, 
though this view seems not to have suggested itself to the Court; but in- 
dependently of that the resale by the buyer was undoubtedly enough to 
warraut finding an acceptance without going to the extreme doctrine of the 
later cases, since it was a clear recognition not merely of the existence of a 
contract but of the effective force of that contract in vesting the title in the 
buyer; ‘it was an act consistent only with his ownership and inconsistent 
with that of the seller,’ Remick v. Sanford, 129 Mass. 309, or as Lord 
Campbell phrased it, a ‘ taking to them as owner.’ In Simpson v. Arumdick, 
28 Minn. 352, the doctrine of the later English cases was disapproved. 

The established doctrine that a sale—an intentional passing of title—if 
induced by fraud caunot be avoided against a bona fide purchaser for value 
from the fraudulent vendee, meets with strictures from Mr. Bennett. He 
regards it as inconsistent with the rule allowing sales by minors and insane 
persons to be avoided even at the expense of innocent third parties. The 
distinction, however, seems well founded ; it is precisely analogous to the 
rule as to negotiable paper, resting upon a distinction between real and per- 
sonal defences; infancy and insanity are real defences; they are good 
against all the world and do not depend upon any personal relation or con- 
duct as in the case of fraud. The sale in these cases is voidable because of 
an absolute rule of law, but in case of fraud the foundation of the defrauded 
vendee’s right is equitable and is lost when the conflicting claims of a bona 
fide purchaser intervene. 

On one point a general divergence between the American and English 
decisions has grown up. This is in respect to warranties and conditions. 
In all sales of chattels where the goods are designated by description and 
not by physical reference—and perhaps even in the latter case, if there is a 
mistake in an essential particular, but see Hecht v. Batcheller, Supreme 
Judicial Court of Massachusetts, to be reported,—the terms of the de- 
scription are a part of the contract and must correspond to the attributes 
of the article specified. In England the truth of the description is 
deemed a condition of the contract, but in America, Mr. Bennett 
says, it is regarded as covered by an implied warranty of identity. 
Perhaps in view of the more extended rights ef a buyer in America 
in case of breach of warranty the difference is rather one of nomen- 
clature than of substance, but in theory at least the distinction is im- 
portant and worthy of remark. The truth of the description is, it 
would seem, properly and truly a condition of the contract ; it is such not 
because of an undertaking on the part of the seller that the article shall be 
of the kind or quality specified, but because the contract is for that descrip- 
tion of article, and if it is not of that description there is as truly no 
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meeting of minds as if the parties misunderstood each other. The line 
between such a condition and an implied warranty of fituess undoubtedly is 
not always clear, but it exists, the difference being founded on the funda- 
mental basis of each ; the one goes to the identity of the thing contracted 
for, and might not be fulfilled if the article were of a superior grade, while 
the other goes to its quality and would be satisfied if the article was not in- 
ferior in quality and fitness. That there is in general an implied warranty 
that goods not examined by the buyer beforehand shall be of fair merchant- 
able character and reasonably fit fer the purpose for which they are bought, 
if such purpose is disclosed, is universally upheld and has very recently 
been affirmed by the Supreme Court of the United States in the case of 
Dushane v. Benedict, 120 U. 8. 630. 

In outward appearance the present is a great improvement on the last 
American edition, while its more orderly classification and more discrimi- 
nating citation of authorities render it a much more serviceable book, aside 
from any question of the merits of the plan on which it has been arranged. 
Some errors of the press and a certain carelessness of style on the part of 
the editor detract somewhat from the finish, but do not impair the sub- 
stantial merits which will cause the book to be received with thanks and 
congratulations to its learned editor from his professional brethren both at 
home and abroad. 





A Treatise on the Law of Fraud on its Civil side. By MELVILLE 
M. Bicetow. Boston: Little, Brown & Co. 1888, La. 8vo. 
Ixv and 714 pp. 


Tuis is a full and elaborate treatise, working out every branch of the 
subject with Mr. Bigelow’s well-known industry. We shall not take on our- 
selves to say whether he has finally succeeded in tying the Proteus of Fraud 
in the bonds of a definition. ‘ Fraud consists in endeavour to alter rights, 
by deception touching motives, or by circumvention not touching motives.’ 
This is very well ; but who shall define ‘circumvention’? We should doubt 
whether, in its ordinary sense, it included various cases of fraudulent abuse 
of the process of the law which Mr. Bigelow makes it include. In other 
directions it might possibly be too wide. There are, we think, actionable 
wrongs in the nature of cireumvention which have not hitherto been in- 
cluded under Fraud. Mr. Bigelow may say, however, that if we see our 
way toa real generalization of principle we must enlarge our terms of art 
accordingly. 

To speak, more in brief than we fain would, of one or two details: we 
wholly agree with Mr. Bigelow as to the meaning of ‘ constructive,’ or as it 
is sometimes rather unhappily called ‘legal,’ fraud. People are sometimes 
puzzled by transactions which they cannot see to be fraudulent being called 
‘constructive frauds.’ But the idea of ‘constructive fraud’—as in every 
legal use of that adjective by careful lawyers—is precisely that something 
which is not, or is not proved to be, A—where, in this case, A= Fraud— 
shall be treated as if it were A. Where real fraud is shown, constructive 
fraud is out of the question. So ‘constructive notice’ does not mean any 
state of knowledge or consciousness existing or supposed to exist in the 
person affected by it, but that the law thinks good—wisely or not—to treat 
him as if he had actual notice. 

Again, we agree with Mr. Bigelow about the distinction between repre- 
sentations of matter of fact and representations of matter of law. The latter 
are generally not binding on the person making them, not because of any 
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absolute rule or presumption, but because, in the absence of any assumption of 
superior knowledge to which faith is given, they ‘stand upon the footing of 
opinion’ merely. And there is no reason why in the exceptional cases an 
exception should not be made. 

We do not agree with Mr. Bigelow that ‘any contract may be rescinded 
for innocent ‘nisrepresentation which was a sufficient inducement thereto.’ No 
authority we know of in this country has gone the length of holding that in 
general a contract induced by a statement made not only with belief but with 
reasonable belief in its truth (and since Peek v. Derry, 37 Ch. Div. 54, at any 
rate, it seems that no others are innocent) can be rescinded on account of that 
statement being found erroneous. Mr. Bigelow seems to aim at a generali- 
zation which would make it superfluous to discuss the incidents of different 
species of contract. It may be a tenable opinion that the day is coming 
when every warranty, unless expressly limited in its effect, will be presumed 
to be a condition, and every term of description to be of the essence of the 
contract. And we do not say that such a rule, if consistently applied, would 
bea bad one. At least it would teach people some care in the use of language. 
But for the present Mr. Bigelow seems not to have quite shaken off the 
temptation to construe equity authorities too widely and common law autho- 
rities too narrowly ; so powerful and insidious a temptation that even Sir 
G. Jessel succumbed to it at least once. 


The Law of Execution upon Judgments and Orders of the Chancery and 
Queen's Bench Divisions of the High Court of Justice. By C. 
Jounson Epwarps. London: Stevens & Sons. 1888. Ix and 
526 pp. 

Tue slightly profane story of the Judge who was taunted by a bishop 
with not being able to utter professionally any menace more terrific than 
‘you be hanged,’ and retorted ‘ Yes, but when I say “ you be hanged” you 
are hanged!’ has a moral. This is, that the whole elaborate machinery of 
the administration of justice by virtue of which civilisation is able to exist 
would be of little use if it could not secure practical compliance with the 
decisions at which it arrives. There is, therefore, no more important part 
of the law than that which concerns the carrying of the law into effect. 
Yet it is one which many very learned lawyers know little or nothing about. 
Therefore Mr. Edwards has done well to make it the topic of an elaborate, 
carefully-written, and reasonably exhaustive book. In order to be quite 
exhaustive it would have to be very large indeed. Mr, Edwards has omitted 
from his Survey the manner of executing judgments or orders of the Queen's 
Bench Division on the Crown side, the method of dealing with such con- 
tempt of Court as consists of disrespectful behaviour, the enforcement of 
erders in bankruptcy, and all execution in inferior courts, of which the 
County Courts are the most numerous and important. Enough remains 
to make a substantial volume. Mr. Edwards’ principal heads deal with 
writs of execution, how and when they issued and upon what conditions 
stayed, the returns to them, and discovery in aid of execution; the sheriff 
and his officers, and their duties and liabilities; the writs of Possession, 
Fi. Fa., Elegit, and Delivery; the methods of enforcing judgment where 
non-compliance of the order of the Court is treated as contempt, namely, 
attachment, committal, and sequestration ; equitable execution by means of 
the appointment of receivers, charging orders, and the like; the attachment 
of debts; and execution against married women. 

Mr. Edwards writes briefly and pointedly, and has the merit of beginning 
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in each case at the beginning, without assuming that the reader knows 
anything. He explains who the sheriff is; what the Queen, in a writ of 
Elegit, tor example, orders him to do; how he does it; and what conse- 
quences ensue. The result is to make the whole treatise satisfactorily clear 
and easy to apprehend. If the index is good—as it appears to be—prac- 
titioners will probably find the book a thoroughly useful one. It is interest- 
ing to observe how enviable is the position of a married woman by reason 
of her not being the legal owner of property settled to her separate use, and 
how hard it is to make her pay her debts. The appendix contains many 
forms of writs, summonses, orders, notices, and affidavits, and the text of 
the Sheriffs’ Act, 1887. It may be added that though the enforcement of 
orders in bankruptcy is beyond the scope of the work, Mr. Edwards does 
not fail to make constant reference to the effect upon the various proceedings 
by way of execution of the not unusual circumstance of the judgment 
debtor’s bankruptcy. 

A Manual of the Constitutional History of Canada from the earliest 
period to the year 1888, including the British North America Act 
1867, and a Digest of Judicial decisions on questions of Legislative 
Jurisdiction, By Joux Grorce Bovrixor, LL.D. Montreal : 
Danson Bros, 1888. xii and 238 pp. 

Tus work is a revised reprint of certain chapters of Mr. Bourinot’s well- 
known treatise on Parliamentary Practice and Procedure in Canada. The 
object of Mr. Bourinot’s larger work was to describe the machinery and 
methods by which the Canadian Parliament discharged its legislative duties ; 
but as the Canadian Constitution had been only a few years in existence, and 
great interest was taken in the judicial interpretations placed upon the Union 
Act, Mr. Bourinot added to his work a sketch of the constitutional history 
of Canada, a description of the leading features of the Constitution of 1867, 
and an account of the chief decisions of the Judicial Committee of the Privy 
Council. 

It is this addition that has now been reprinted, and though it has been 
revised to date and will prove valuable to students, its omissions and its 
want of balance prevent its being accepted as an adequate work on the 
Constitution of Canada. The historical portion of the work is practically 
restricted to ‘Canada’ in the sense in which that word was used prior to 
1867, viz. as meaning the old colony of Canada now represented by the 
provinces of Ontario and Quebec. The constitutional history of Nova Scotia, 
New Brunswick, Prince Edward’s [sland and British Columbia is passed 
over in silence, and the title of the book is, to say the least, misleading. 

The second portion of the work deals with the existing constitution, and 
though a readable account is given of the central and provincial govern- 
ments, the description of the Administration and the Judicature is very 
meagre. The most serious omission here consists in leaving out all reference 
to the control exercised by the mother-country through the Imperial Parlia- 
ment or through the Secretary of State for the Colonies. 

The third part deals with the judicial decisions of the Canadian Courts 
and the Privy Council, but in no sense of the term can it be called ‘a digest.’ 
No attempt is made to refer to all the judicial decisions, and in the treat- 
ment of those quoted there is a great want of order and arrangement. The 
author would have been well advised had he restricted his cases to a few 
leading ones, illustrating the view taken by the Courts of the framework of 
the Union Act. 
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Notwithstanding there strictures we can recommend the work to students. 
Its frequent references to Canadian Blue- books would alone give it a special 
value. The Constitutions of our Colonies have been greatly neglected in 
our schools and colleges, and any contribution towards a better knowledge 
of our great dependencies must always be welcome. 


Interpleader in the High Court of Justice and in the County Courts. 
By M. Casask. Second Edition. W. Maxwell & Son. 1888, 
8vo. xiv and 207 pp. 

Tue Rules of 1883 having superseded the Interpleader Acts, and the 
Statute Law Revision and Civil Procedure Act of the same year having 
expressly repealed them, a second edition of Mr. Cababé’s work became 
absolutely necessary. We think the edition very well done on the whole, 
the cases (see especially Searle v. Matthews, in which the important judg- 
ment of Field J. is very properly extracted at length from the note to 
Goodman v. Blake, 19 Q. B. D. 77) being carefully collected. But there is 
too much of the old law. Not only are the repealed Acts printed verbatim 
in an appendix without any mention of their express repeal, but ‘ one or two 
rules adopted by the Common Law Courts in the early history of the Inter- 
pleader Act 1831, which much impeded its beneficial operation’ (see James 
v. Pritchard, 7 M. & W. 216; Roach v. Wright, 8 M. & W. 155), and 
which have now only an historical interest, are dwelt upon at great length, 
whereas the effect only of the Acts might have been given in the neat intro- 
ductory chapter, and the obsolete cases should have been dismissed in two or 
three lines. Moreover, it is surely a mistake to speak of ‘the present 
rules.’ The Rules of 1883 should be described as such for the sake of 
identification, and to avoid the trouble of referring back to the preface for 
their date. Or it might be put quite pleasantly as well as accurately, 
‘the present (February, 1888) rules.’ 





A Practical Exposition of the Principles of Equity, illustrated by the 
leading decisions thereon, By H. Artuur Smitu. Second Edi- 
tion. Stevens & Sons. 1888. La. 8vo. lvi and 832 pp. 

Mr. Su is naturally inclined to magnify his office as a practical expositor 
of the principles of Equity. His office is justified by the success which six 
years’ trial have given, even among the multitude of competitors in the same 
field. Students have found that in his book are contained the doctrines 
of Equity as they exist in practice at the present day, clearly stated and 
conveniently arranged ; and it has won itself a recognised position among 
text-books of its class. For the present edition it has been, as far as we 
can see, carefully brought up to date, with due notice taken of the im- 
portant Acts which have been passed in and since 1*82, and of the one 
thousand cases of which Mr. Smith computes that he has added a notice. 
Besides this there is an introductory chapter on the Maxims of Equity which 
panders to the fondness evinced by examiners for these aphorisms; there is 
also a section added to the chapter on Trusts which deals with the remedies of 
the cestut que trust, and Mr. Smith has dealt, as one of his experience can deal, 
with the thorny subject of the Married Women’s Property Act. More novel 
still is the chapter on Company Law, a subject quite unfamiliar in treatises 
of this character, which is contributed by Mr. Powell. We resent being 
vaguely referred in this chapter to ‘ Williams’ Personal Property,’ we doubt 
the wisdom of considering a point which rests only on a decision in the 
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‘Weekly Notes,’ and we are astonished to find a statement on p. 59 that 
‘no banking partnership composed of Jess than ten persons may carry on 
business, unless it be either registered under the Companies Acts or authorised 
by some other Act of Parliament or by letters patent.” And we think that 
Mr. Powell might have at least mentioned the subject of reducing a Com- 
pany’s capital. Howbeit Mr. Powell has, like his principal, the gift of clear 
and generally accurate statement, and it is no mean thing. to compress such 
a subject as that which he has taken up into the compass of some thirty 
pages. Taken as a whole, Mr. Smith’s book bids fair to be one of increasing 
usefulness to students. It contains a careful statement and a not illogical 
arrangement of the law which is known ‘in Lincoln's Inn. 





La représentation proportiounelle: Etudes de léyislation et de statistique 
comparées. Paris: F. Pichon, 1888. xvi and 524 pp. 

Tuis is a compilation of all available legislative and parliamentary 
information relating to proportional representation. A society has been 
started in France ‘to study what has been said or done in different countries 
as to the application of the principle of proportional representation to 
political and non-political elections—to make known the systems proposed in 
view of rendering representation as faithful as possible—to analyse the 
parliamentary debates to which these systems have given rise, and to set 
forth the modifications realised in the legislations of foreign countries as 
well as the effects they appear to have produced.’ The volume before us 
seems to be the first-fruits of the labours of the society. It contains 
a general article by M. Maurice Vernes on the reforms which have been 
proposed on different hands, and articles on the state of the question in 
Great Britain (Auguste Arnauné and André Lebon), the United States of 
America (Bruwaert), Brazil (Baron d’Ourém), the Scandinavian States 
(Pierre Dareste), Switzerland (Ernest Roguin), Belgium (Max Botton), 
Portugal (Laneyrie), Italy (Barrante), Spain (Fernand Daguin), La Plata 
(J. J. de Arechaga), and France (Maurice Vernes). Tables and plates 
(Victor Turquan) are annexed, showing graphically the results of recent 
elections in France. The volume is a valuable contribution to a subject the 
importance of which with the prevailing tendency to extend the elective 
principle is obvious. 





A Collection of Precedents and Forms with references and additions to 
‘A Treatise on the Law of Settlements. By Joux Saviut Vatzey. 
London: H, Sweet & Sons, 1888. 8vo. xv and 341 pp. 

Mr. Vaizry’s work presents many features of especial interest. In par- 
ticular the clauses in settlements of real estate dealing with the portions 
for youager children claim attention, for Mr. Vaizey’s views on this subject 
differ trom those upon which modern Precedents of the highest authority 
are based. In Precedent I (a marriage settlement) we have an elaborate 
exariple of a form of trusts of a portions term, framed in accordance with 
Mr. Vaizey’s views. A practical inconvenience likely to result from the use 
of this form is that a younger son, though of age, does not, until his father 
dies or the eldest son disentails, know whether he will get a portion or not, 
with the result that he cannot readily deal with his portion on his marriage 
or for any purpose. Again, an eldest or only son who dies in the lifetime 
of his father without having disentailed will, if he leaves a widow but no 
child, take a portion ; a result which we imagine few parents contemplate or 
desire. But the strongest argument against the form is its length. A form 
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in which the definition of ‘ portionist’ occupies a page of print in lieu of 
the modest six lines which we have been accustomed to think sufficient is 
not likely to be widely used in practice. The collection comprises other 
forms of some novelty which cannot fail to be valuable to the practitioner, 
and we think it will be found throughout the work that the author has 
shirked none of the difficulties which his views involve. As compared with 
modern drafts all the forms are long; moreover they betray a singular in- 
difference to uniformity of language, even in individual Precedents. In a 
single Precedent (IV) no less than four different phrases are used in con- 
ferring powers exercisable by deed or will. The longest of the four is as 
follows: ‘ By any deed or deeds instrument or instruments in writing with 
or without power of revocation and new appointment or by his last will and 
testament in writing or any codicil or codicils thereto. Precedent XVIII 
and the alternative forms which immediately follow furnish examples of 
three different modes of declaring trusts by reference ; a comparison of these 
forms shows curious differences between them, and suggests that two are 
inaccurate. We expect that Mr. Vaizey’s work will be valuable for refer- 
ence rather than for constant use. 





Commentaries on the Common Law, designed as Introductory to its Study. 
By Hersert Broom. Eighth Edition. By W. F. A. Arcutarp 
and Hrerpert W. Greene. London: W. Maxwell & Son. 1888. 
8vo. xevi and 1181 pp. 

Tus edition has been prepared with all the care due to an established 
text-book ; and the cases, particularly those bearing on recent statutes 
(such as the Employers’ Liability Act), have been worked in with dis- 
crimination. 

A chapter has been added on the law of Landlord and Tenant. This 
makes the work more complete, but at the same time illustrates the difti- 
culties which surround the selection of ‘the common law’ as the subject- 
matter of a text-book for modern use. For instance, it is stated (p. 492) 
that ‘a married woman alone cannot make a lease, unless in pursuance of 
the Married Women’s Property Acts, where leasing powers are given to her 
under the provisions of a settlement, or she be living apart from her 
husband under a deed of separation.’ This may be technically correct, but 
a statement is liable to mislead, which ignores the powers of a married 
woman in equity (apart from statute) to dispose of property which has been 
conveyed simply to her separate use. 

The addition of this chapter has necessitated the excision of other matter 
relating to the early liistory of the Courts. But this is really gain, for it 
deprives the student of a pretext for omitting to read his Blackstone. 





Ancient Facts and Fictions concerning Churches and Tithesr. By 
Rounvett, Eart or Sersorne. London: Maemillan & Co. 
1888. 8vo. xvi and 359 pp- 

In this work Lord Selborne returns to some historical questions already 
touched upon in his ‘ Defence of the Church of England against Disestablish- 
ment.’ With extraordinary care and minuteness, he sets forth the sources 
of the canon law as to tithes, and the history of the laws and customs which 
regulated the payment of tithes in the continental churches of Western 
Europe. The Second Part, which relates to the Anglo-Saxon Church, con- 
tains the evidence by which Lord Selborne supports his two main conclu- 
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sions : 1. That the ‘ tripartite division’ of tithes never was a general rule of 
English law; 2. That it was not by general legislation but by express and 
particular grants that parish churches first obtained a title to the parochial 
tithes. 





We have also received :— 


Company Precedents for use in relation to Companies subject to the Com- 
panies’ Acts 1862 to 1883. Fourth Edition. By F. B. Patmer, assisted by 
Cuas. Macnacntex. London: Stevens & Sons. 1888. La. 8vo. Ixx 
and 1031 pp.—A new edition of a book which has made such a mark as this 
one hardly needs criticism. Mr. Macnaghten has taken a good stiff piece of 
work for his apprenticeship as a legal author. When he gives us something 
all his own, he will doubtless find that this earlier labour has been well 
spent. 

Bullen and Leake's Precedents of Pleadings. By T. J. Buiuen and C. W. 
Cuirrorp. Part Il. London: Stevens & Sons. 1888. 8vo. xxxv and 
611 pp.—‘ Bullen and Leake’ seems likely to take a new lease of life under 
the Judicature Acts, though it has many new rivals to compete with. The 
commentary on the forms has evidently been revised and brought down to 
date with great care, and, so far as we have observed, the extreme concise- 
ness required in a work of this kind has been no hindrance to substantial 
accuracy in the statement of the law. 

A Manual of Vigilance Law. By W. A. Bewes. London: National 
Vigilance Association. 1888. 8vo. viii and 71 pp.—The title of this 
manual—a title unknown to lawyers—shows that it is really addressed to a 
certain sort of lay people. Some other people may think that a supple- 
mental manual of the dangers of ‘vigilance’ law-breaking would do them as 
much good. 

A Popular Summary of the Law relating to Local Government. By G. F. 
CuamsBers. London: Stevens & Sons. 1888. La. 8vo. iv, 80 and 16 pp. 

The Punjab Code : consisting of the unrepealed Bengal Regulations, Local 
Acts of the Governor-General in Council, and Regulations made under the 
Statute 33 Victoria, cap. 3, in force in the Punjab. Second Edition. Cal- 
eutta: Government Press. 1888. La. 8vo. xi and 419 pp. 

Assimilation des lois concernant la lettre de change, le billet & ordre et 
le chéque, etc. Par Tuomas Barciay. Paris and Brussels. 1888, 8vo. 
4° pp- 

A Supplement to ‘ The Magisterial Law of British Guiana,’ published in 
1877, etc. By A.J. Pounp. London: Stevens & Sons. 1888. 8vo. xlvii 
and 690 pp. 

Estudio sobre la Lei de Matrimonio Civil. By Enriqur C. Latorre. 
Santiago: La Union Press. 1887. La. 8vo. 182 pp.—Happy is the country 
whose law of marriage is simple enough to be even summarily discussed in 
less than two hundred pages. 

The History of the Law of Tithes in England. By W. Eastersy. 
Cambridge University Press. 1888. 8vo. xiv and 110 pp.—This is a Yorke 
Prize essay. Few academical prizes have justified their existence better 
than the Yorke Prize has already done in a very moderate time. 

Lehrbuch des Deutschen Strafrechts, Franz von Liszt. Berlin and 
Leipzig: J. Guttentag. 1888. 8vo. xxii and 648 pp. 




















NOTES. 





It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except tn very special circumstances; and that the Editor, except as afore- 
said, cannot be in any way answerable for MSS. so sent. 





Tue New Zea.anp Poisonine Cases. 

In reference to my article entitled ‘ Evidence in Criminal Cases of Similar 
but Unconnected Acts,’ published in No. 13 ofthis Review (January, 1888), the 
Editor has received the following from Mr. Fredk.Chapman, of Dunedin, N.Z.:— 

[Cory. } 

‘The closing paragraph of Mr. Herbert Stephen’s article on Evidence in 
Criminal Cases touching the case of 2. v. Hall is as follows :— 

*“The judgment of the Supreme Court [i.e. Court of Appeal] ends with 
a brief statement that they think the judge at the trial did right to reserve 
the point. This seems plain enough, but they give the astonishing reason 
that ‘the English authorities state that no single judge could take upon 
himself the responsibility of declining evidence tendered by the Crown.’ I 
am not acquainted with any such statement, but if it exists, it is certain 
that single judges in this country constantly ignore it.” 

‘Mr. Stephen unfortunately must have had before him an incorrect news- 
paper report of the judgment; a similar misunderstanding arose, I believe, 
in the New Zealand Parliament, where the matter was discussed a few 
months after the judgment was given. 

‘The correct report of the judgment, which now appears in New Zealand 
Law Reports 5, Court of Appeal Cases 93, is as follows :— 

*“The state of the English authorities is such that no single judge could 
take upon himself the responsibility of declining to receive the evidence 
tendered by the Crown.” ’ 

Mr. Chapman’s surmise is perfectly correct. I quoted from the report of 
the judgment of the Court of Appeal published in the Otago Daily Times of 
Monday, 14th March, 1887, at the end of which the words appear as I repro- 

duced them. The same words appear in The Evening Star (Dunedin) of the 1 2th 
of March,1887. Though the reports appear to be identical, that in the Evening 
Star is headed ‘[from Our Own Correspondent },’ and that in the Otago Daily 
Times ‘(per United Press Association).’ The report in each case purports to 
be verbatim, and these circumstances led me, perhaps hastily, to assume that 
what appeared in the newspapers was a copy, supplied by the judge to the 
reporters, of the written judgment, and might therefore be taken to be correct. 

I am sorry that in this way I came to misrepresent the observation of 
Mr. Justice Johnson. My comment does not, of course, apply to the correct 
version of the judgment which Mr. Chapman has been good enough to send. 

HERBERT STEPHEN. 





A correspondent sends the following Note on the Married Women’s 
Property Acts :— 

Has this rather important point ever been mooted ? 

A dies intestate in 1884, leaving neither widow nor issue. His father 
and his mother survive him. To whom does his personalty go? 
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The text-books (Williams’ Personal Property, 12th ed., 558; Williams’ 
Executors, 8th ed., 1512; Prideaux, rath ed., Il. 417, &c.) say, To the 
father wholly. But why? 

The law rests upon the 22 & 23 Car. IL. c. 10, a positive, exclusive, and 
unrepealed enactment. The material sections are— 

VI. ‘And in case there be no children nor any legal representatives of 
them, then one moiety of the said estate to be allotted to the wife of the 
intestate, the residue of the said estate to be distributed equally to every 
of the next of kindred of the intestate, who are in equal degree, and those 
who legally represent them.’ 

VIL. . . . . ‘And in case there be no wife, then all the said estate 
to be distributed equally to and amongst the children; and in case there 
be no child, then to the next of kindred in equal degree of or unto the 
intestate, and their legal representatives as aforesaid, and in no other 
manner whatsoever.’ 

Under these sections for 200 years the father excluded the mother 
entirely, but this was because the law entitled him jure mariti to all his 
wife's personalty, and it would have been futile for the mother to insist 
on a right which could immediately have been rendered nugatory. 

That the mother was recognised as one of the next of kin is, however, 
clear from the 1 Jac. II. ¢. 17. s. 7, which was, as regards her, a restraining 
section. 

But the 7th section of the Married Women’s Property Act, 1870, put 
the matter on a different footing. The section (which is remarkable for 
a classical instance of bad annotation) gave the wife, married after the 
oth August, 1870, the position of a feme sole with regard to personal 
property coming to her by an intestacy; and this provision was greatly 
extended by the Act of 1882. 

The question, which has now become very practical, is simply this— 
Why should a judicial rule, originally a derogation from the express 
words of a statute, be allowed, now that its ratio has disappeared, to 
perpetuate an anomaly which is opposed to the tendencies of modern 
legislation, as it is also opposed to the historical rules on which the law 
of succession to personal property is generally based? If the mother 
should now claim her share of the personal property of her deceased 
child, is there any legal principle which could stand in her way? 





Judge Chalmers’ article on Imprisonment for Debt in the September 
number of the Fortnightly Review is heartily to be commended to all 
lawyers and legislators who are interested in the practical details of every- 
day justice. On these details, after all, the success or failure of a legal 
system depends at least as much as on the elegance or profundity of the 
judgments delivered in superior Courts. That which Judge Chalmers has 
to say does not the less afford serious matter for reflection because it is said 
in a pointed and amusing form. 





We ought to have called attention sooner to Mr. J. B. Ames’s discussion 
of ‘The History of Assumpsit’ in the April and May numbers of the 
Harvard Law Review. It is familiar learning that assumpsit was in its 
origin an action upon the case for a wrong, not an action upon a contract 
or promise as such; and that the traces of this origin are quite visible in 
the settled modern forms of common-law pleading. But careful and close 
examination of the authorities is needful to ascertain the precise nature of 
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the cause of action as it was conceived of in the earlier stages, and to fix the 
steps by which it was extended, first from express promises to a promise 
implied by law from the existence of a debt, and later to promises implied 
by an avowed equitable fiction in cases where there was neither express 
promise nor actionable debt. Much has been written on the subject, but we 
do not think any previous inquiry has been so complete as Prof. Ames’s. 
He gives us new light on the greatly debated origin of Consideration, and 
it is hardly too much to say that he has definitely put the Romanizing 
theory out of court. His own view nearly approaches that of Judge Hare, 
and brings into prominence the element of deceit involved in the cause of 
action in its earliest form. If I meddle with your horse without your will, 
it is a trespass; but if with your will, how can it be a wrong, though I lame 
the horse? The answer is that if I have held myself out as competent— 
‘assumed’ to handle the horse as a skilled farrier—and have lamed your 
horse by my want of skill, I have led you into damage by a kind of deceit, 
and that is a misfeasance for which I shall answer. Here is the beginning 
of the aspect of Consideration which has finally prevailed as the general 
definition, namely detriment to the promisee. 





London is conventionally deemed to be a wilderness in the Long Vacation. 
But in our profession many juniors find it needful or useful to spend an 
appreciable part of the ‘dead season’ of August and September in the 
precincts of the Inns of Court. One would think it worth while to make 
those regions an oasis, rather than exaggerate the part of the desert. When 
a London club shuts its doors for two or three weeks’ cleaning, the members 
are not barely confronted with a shut door; they are directed to some other 
club where they are made welcome under a treaty of reciprocal comity. 
Thus do the Athenaeum and the United Service clubs, to take one case 
familiar to many Benclhers, exchange courtesies. Why should not the libraries 
and common-rooms of the Inns of Court do the like? Why should a barrister 
coming up in the vacation find mere vacancy? Why should he be driven 
into the street for his lunch and his newspaper, and put on private inquiry 
whether the library of some other Inn be haply open, and whether he will 
be allowed to use it as a favour? A little organization might greatly amend 
all this without appreciable detriment to any officer's or servaut’s holiday. 





In Newbigging v. Adam, 34 Ch. Div. 582, the Court of Appeal discussed 
a nice question of the proper measure of indemnity upon the rescission of a 
contract of partnership obtained by misrepresentation, The Lords Justices 
all held that the plaintiff was entitled to be restored to his old position, and 
that, even though the misrepresentation were not fraudulent and would not 
have supported an action of deceit, this right included a right to be indem- 
nified against any obligations imposed on him under the contract. Lord 
Justice Bowen thought the indemnity must be limited to obligations created 
by the contract and would not include liabilities arising out of the contract 
only in the sense of being natural consequences; for without such a limit 
the indemnity would not be distinguished from damages. Cotton and Fry 
L.JJ. thought it should extend—in the language of Fry L.J.—to ‘all 
obligations entered into under the contract when those obligations are 
within the necessary or reasonable expectation of both of the contracting 
parties at the time of the contract.’ As Bowen L.J. held that the liabilities 
of the firm had been assumed by the plaintiff as part of the contract, and so 
came within his rule, the decision was not affected by this shade of difference. 
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In the House of Lords (Adam vy. Newbigging, 13 App. Ca. 308) it appeared 
that the only outstanding liability of the firm was a debt to the defendants 
themselves, who, having obtained the contract from the plaintiff by mis- 
representation, were estopped from saying that he was a partner or liable as 
such. Therefore not only the fine and rather speculative point above 
mentioned, but the general rule as to a right to indemnity against obliga- 
tions contracted towards strangers, remains open so far as the House of 
Lords is concerned. 


In Zaston v. London Joint Stock Bank, 34 Ch. Div. 95, the Court of Appeal 
was astute to arrive at a ‘sound commercial view’ of the law concerning 
purchase for value without notice. The House of Lords has reversed that 
decision: Earl of Sheffield v. London Joint Stock Bank, 13 App. Ca. 333, 
holding in effect that it is not open to the Courts to depart from settled 
principles for the sake of real or apparent commercial convenience. The 
principal of an agent having limited authority may be estopped from denying 
that his authority was as large as it appeared to be. But this cannot be 
the case when the third person dealing with the agent knows in fact—from 
whatever source—that his authority is limited. He is then put upon 
inquiry what the limits of the authority ‘really are, and the mere repre- 
sentation of the agent that he has full power will not do, for otherwise 
authority could seldom if ever be effectually limited at all. Here the 
money-dealer may have been in a position to deal with the securities 
entrusted to him as his own, but the bankers well knew that they were 
not his own—‘that the person who dealt with them as owner,’ in Lord 
Macnaghten’s words, ‘ was not acting by right of ownership. They took for 
granted that he had authority, but for some reason or other they did not 
choose to inquire what that authority was.’ Consequently the dealing was 
at their own risk. In view of the actual knowledge which was admitted, it 
made no difference whether the securities were negotiable or not. 





The decision of the Court of Appeal in Badeley vy. Consolidated Bank, 
38 Ch. Div. 238, is or ought to be the last nail in the coffin of the old 
doctrine that participation in profits is anything more than evidence—not 
different in rank from any other evidence—that the partaker is a partner. 
Sharing profits is evidence of partnership, and may be ample evidence. But 
where it oceurs only as one term or incident, we are not to take it first by 
itself, and say that it raises a presumption of partnership, and that a part- 
nership there must be unless this presumption is specifically negatived by 
some other clause or circumstance. The transaction must be regarded and 
judged as a whole. 





The decision of the Court of Appeal in the case of the Christchurch 
Inclosure Act, 38 Ch. Div. 520, deserves the attention of those who are 
interested either in charities or in rights of common. It contains, we 
believe, the first judicial recognition of both the importance and the novelty 
of the principles laid down and acted on by the House of Lords in Goodman 
v. Mayor of Saltash, 7 App. Ca. 633. That case may bear its fruit slowly, 
but the House of Lords does not invent new ways of claiming quasi-public 
rights for nothing. If Demos but knew law enough, he would cry out for 
statues to Lord Cairns and Lord Bramwell. 





Though prevention is better than cure and an injunction than an action 
for damages the Court will not, to preventa libel, prejudge what is a ques- 
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tion for a jury. ‘To justify the Court in granting an interlocutory injunc- 
tion,’ says the Master of the Rolls in Coulson v. Coulson (3 Times Rep. 
846), ‘it must come to a decision on the question of libel or no libel before 
the jury have decided whether it is a libel or not. The jurisdiction is of a 
delicate nature. It ought only to be exercised in the clearest cases, where 
any jury would say that the matter complained of was libellous and where, 
if the jury did not so find, the Court would set aside the verdict as unrea- 
sonable. The Court must also be satisfied that in all probability the 
alleged libel was untrue, and, if written on a privileged occasion, that 
there was malice on the part of the defendant.’ Clearly such a remedy is 
available only on the ‘rarest occasions.’ This is confirmed by the recent 
case of Liverpool Household Stores Association y. Smith (37 Ch. Div. 170). 
There a Liverpool newspaper had published letters commenting injuriously 
on the management of a local Household Stores Company and speaking of 
the ‘savings of many working people as being jeopardised.’ The Court of 
Appeal not being clear that a jury would have found it a libel refused the 
injunction. Lord Justice Cotton added, ‘I think myself that a newspaper 
does occupy a peculiar position, especially with regard to matters of public 
interest which concern the interest of those amongst whom the newspaper 
circulates, such as the position and prospect of a public company like that of 
the plaintiffs.’ Does this mean anything beyond the liberty of free speech 
and fair criticism recognised in Merivale v. Carson (20 Q. B. Div.275)? The 
construction placed by the Court of Appeal in Challender v. Royle (36 Ch. Div. 
425) on sect. 32 of the Patents and Trade Marks Act, 1883, that the plaintiff 
to get an injunction for slander of title must prove non-infringement, cor- 
responds with the principle of Coulson v. Coulson and Liverpool Household 
Stores Co. v. Smith. 





Ex parte Lewis, 21 Q. B. D. 191, determines a point which has so often 
been determined before as hardly to call for decision, namely, that when a 
matter is left for determination to the discretion of a magistrate no Court 
will compel him to exercise his judgment iu a particular way. ‘ Discretion’ 
in short means discretion and nothing else. 

Ex parte Lewis, however, especially if read in combination with the 
charge of Mr. Justice Charles in Reg. v. Graham, 4 Times L. R. 212, touches 
upon matters of high and increasing importance, and directs the attention 
both of lawyers and of laymen to the following points which well deserve 
consideration. 

1. The so-called ‘right of public meeting’ is quite a different thing from 
the alleged ‘right of meeting in public places. The two rights are in many 
countries, and notably in Belgium, kept perfectly distinct. 

2. The limits of the right of public meeting, that is, of an indefinite 
number of persons to meet openly together and discuss any question they 
choose of public or private interest, depend at bottom on the definition of 
the term ‘unlawful meeting. 

3. The term ‘unlawful meeting or assembly,’ like all expressions iuto 
which the word ‘unlawful’ enters, is vague and hard to define. No 
greater benefit could be rendered by systematic codification of the criminal 
law than the definition of an expression which everybody uses and few, if 
any, correctly understand. 

4. When the expression ‘ unlawful assembly’ is defined there still remains 
for decision a very knotty point. What are the exact rights of the Crown 
and its servants with regard to, first, prohibiting, secondly, preventing, 
thirdly, dispersing, an unlawful assembly? It is singularly unfortunate that 
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our perplexity is here increased by a further ambiguity of language. The 
word ‘hinder’ is often used, even by writers of authority, so as to include 
the three different courses of action which may be distinguished as * pro- 
hibition,’ ‘ prevention,’ ‘ dispersing.” Thus Sir C. Warren forbids a meeting 
in Trafalgar Square by proclamation ; he next places a body of police there 
to prevent a crowd assembling; he lastly, when the crowd assembles or 
attempts to assemble, uses the police to break up the assembly and arrest 
the ringleaders. In each case he will be said to ‘hinder’ the meeting, but 
the three courses of action are clearly distinct, and the legality of each may 
depend upon very different considerations. 

5. What are the rights of private citizens engaged in holding a meeting 
which they think lawful, but which the Crown and its servants attempt by 
force to break up as being in their bond fide opinion unlawful ? 

6. The answer to this enquiry will be found to depend at bottom on the 
correct solution of one of the most difficult questions presented by Engli-h 
law, namely, what are the legal limits to self-help or self-defence in the 
assertion of a person’s legal rights ! 

The man of common sense who thinks that the obscurity of legal problems 
is caused by the perversity of lawyers may satisfy himself that the question 
here raised presents inherent difficulties by the following process. Let him 
try to find an obviously satisfactory solution of the following case :—A, who 
has by law a right to enter Hyde Park at the Marble Arch, is forbidden to 
do so by policeman .Y, and told he may enter at any entrance in Park 
Lane. The policeman is acting bond fide under the orders of the Com- 
missioner of Police, but the Commissioner has, owing to a bond fide 
misinterpretation of an Act of Parliament, given Y orders which are ultra 
vires. A can force an entrance at the Marble Arch by stunning XY with a 
bludgeon. Must A submit to illegal orders, or may he assert his rights as a 
citizen by stunning Y at the risk of X's life? If our man of common sense 
finds the problem difficult, he may be consoled by knowing that it turns 
upon principles which have perplexed eminent Judges. That this is so will 
be clear to any one who looks at the Report of the Criminal Code Bill 
Commission and studies pp. 11, 44-46 thereof. 

He who does this may, it is possible, not find all his doubts removed, but 
will, with Ex parte Lewis and Rey. v. Graham before him, come to one 
practical conclusion. The proper mode to assert legal rights is an action at 
law, or an indictment: the patriot who prefers to assert them by stunning 
or killing a policeman is likely enough to foree on the solution of a legal 
problem at the expense of his own liberty or life. 





In re Armstrong, 21 Q. B. Div. 264, is a case to be carefully studied by 
all who wish to understand the practical difficulties which arise from un- 
ecientifie legislation in general and from the blundering draftsmanship of the 
Married Women’s Property Act, 1882, in particular. ‘It would not be 
right,’ says the Master of the Rolls, ‘to suppose that the legislature when 
they passed this Act did not understand it, but unquestionably its construc- 
tion by the Courts presents the most serious difficulties.’ It may, however, 
be permissible for critics, if not for judges, to suggest that even the 
theoretical omnipotence and omniscience of Parliament cannot achieve the 
feat of attaining at once two inconsistent objects. The confusions of the 
Married Women’s Property Act, 1882, all, as we have pointed out again and 
again, spring from the desire absolutely to protect the property of a married 
woman and at the same time make her as capable of contracting, and there- 
fore as responsible for her debts as a feme sole. Sect. 19 is dictated by the 
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one desire, sect. 5, sub-sect. (1) is dictated by the other desire. Hence the 
difficulty of giving effect to both enactments, and hence the division of 
opinion among distinguished judges recorded in Armstrong's case. The 
majority of the Court hold that real property vested under a settlement in 
trustees for the use of a married woman without any restriction on antici- 
pation, is liable for her debts on her becoming bankrupt, i.e. the Court 
give full effect to sect. 1, sub-sect. 5. The Master of the Rolls, on the other 
hand, holds that under such circumstances the property is not liable for the 
bankrupt’s debts, i.e. Lord Esher gives full effect to sect. 19. An impartial 
critic will be inclined to hold that there is as much to be said for the one 
view of the Act as for the other. 





A gift to a husband and wife and a third party, according to Re Jupp, 
Jupp Vv. Buckwell (57 L. J. Ch. 774), made after the date of the Married 
Women’s Property Act 1882, operates still as a gift of a moiety only to the 
husband and wife, but the effect of the Act is that half only of this moiety 
goes to the husband, the cther half goes to the wife as her separate pro- 
perty, in other words the doctrine of unity still subsists as between husband 
and wife and third parties, but does not subsist as between husband and 
wife; a remarkable result, with no certain warranty from the Act to 
support it. The Act says that a married woman shall be capable of acquiring, 
holding, and disposing of property as if she were a feme sole. Larger words 
or words more manifestly designed to confer an independent status could 
not have been used. Yet the tendency of the decisions has been to minimise 
the effect of the Act, so potent are old habits of thought, to put the new 
wine into old bottles. Reading the judgment, for instance, in Wennhak v. 
Morgan (20 Q. B. D. 635) one might imagine the doctrine of unity was still 
flourishing in peace; it has ‘ only been interfered with by judge-made law.’ 
A traveller whom Charles Lamb once met with in the Margate Hoy astonished 
the company by telling them, among other wonderful things, that he had 
sailed through the legs of the Colossus of Rhodes. Lamb, who had read 
history, gently hinted that the Colossus had disappeared some time ago ; 
whereupon the travelled person condescended to admit that the figure was 
‘a little damaged.’ The doctrine of the unity of husband and wife must be 
admitted to be just ‘a little damaged. 

During the debates on the Special Commission Act, 1888, a proposal was, 
according to the newspaper reports, made that the examinability of a 
witness abroad should in some way depend on his domicil. If the Member 
who proposed this amendment intended to throw difficulties in the way of 
the Commission’s proceedings, he showed great ingenuity. If, as is equally 
likely, our intelligent legislator used ‘domicil’ as a fine word for home or 
residence, he afforded a signal example of the blunders made by laymen 
when using technical terms of law. Whenever the jurisdiction of a Court 
or the rights of an individual are made dependent on domicil, persons who 
have to administer the law may at any moment find themselves involved in 
the most perplexing considerations of mixed law and fact, and may be led 
under the compulsion of strict legal rules to very unsatisfactory practical 
results. Take as an example of the consequence of making the answer to 
legal questions depend ou a man’s domicil, the following cases. 





D'Etchegoyen v. D’ Etchegoyen, 13 P. D. 132, is the case of a man who 
being born the son of French parents afterwards when an infant acquired an 
English dowicil, then from the age of eighteen lived as a farmer in Canada, 
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but several times revisited England. He files a petition for a divorce in the 
English Divorce Court, and is held entitled to maintain proceedings for 
divorce, because the Court, after weighing one petty fact against another, 
comes on the whole to the conclusion that the petitioner has not lost his 
English domicil. What is to be noted is that the slightest change in the peti- 
tioner’s mode of life in Canada, a change which had in itself nothing to do with 
his claim to a divorce, might have ousted the jurisdiction of the Court. 





The essential facts in Abd-ul-Messth v. Farra, 13 App. Cas. 431, are 
under an appearance of complexity really simple. 2 is a member of the 
Chaldean Catholic community and has a Turkish domicil of origin. He 
fixes his permanent residence at Cairo; he acquires there the status of a 
‘protected British subject.’ He makes a will good according to English 
law, but invalid according to the law of the Ottoman Empire, with regard to 
members of the Chaldean Catholic community. On D’s death A claims D's 
property under his will. 3B claims it as D’s successor under the law of the 
Ottoman Empire. The Privy Council, affirming the judgment of the Su- 
preme Consular Court at Constantinople, hold that D had at his death a 
Turkish domicil, that succession to his property must be determined 
according to Turkish law, and that therefore B has a claim to succeed to it, 
or in other words that D's will, made in accordance with English law, is 
invalid. No one can doubt that given the admitted principles of the law of 
domicil the Privy Council decided rightly that the law applicable to the case 
was the law of the Ottoman Empire, but few persons will also doubt that 
the rule making succession depend on the testator’s lex domicilii produced 
exactly the result which the testator wished to avoid, and distributed his 
wealth in accordance with a law from which he meant to escape. 





Vaucher v. Solicitor to the Treasury, W. N. 1888, p. 192. D, a Genevese 
by birth, comes to England in 1745 and resides there till his death in 1779. 
Between 1745 and 1748 he cohabits with J/, by whom he has three ille- 
gitimate children, J/ is an Englishwoman. In 1749 D marries W, an 
Englishwoman, and by her has a legitimate daughter. In 1752 W dies and 
D thereupon marries J/, the mother of his illegitimate children. In 1779 
D dies, leaving leasehold property in England. With a view to distribution 
of property the Court of Appeal are now called upon to decide whether D's 
illegitimate children were legitimatised by his subsequent marriage with Jf 
in spite of his intermediate marriage with W. The Court, affirming the 
judgment of Stirling J., hold that as a matter of fact D had already 
acquired an English domicil in 1744; that therefore the case comes within 
the principle of Re Wright's Trusts, 2 K. & J. 595, and the children in ques- 
tion were therefore illegitimate. Hence the rights of persons living in 1888 
are made to depend (in strict accordance with admitted principles) on deter- 
mining whether a Genevese, who came to England in search of employment 
nearly 150 years ago, had then made up his mind never to return for 
good to his native country. The case may startle those who have not, it 
will disappoint those who have, studied the law of domicil. The former will 
be surprised that a fact almost beyond the cognizance of human beings should be 
made the basis of a legal decision. The latter will regret that the possibility 
of determining this fact prevented the discussion of several profoundly inter- 
esting problems as to the law of legitimatio per subsequens matrimonium. 





Werle v. Colquhoun, 20 Q. B. Div. 753 is one of those cases which is of 
more interest to the public than to lawyers. It decides in effect that a foreign 
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firm of wine merchants, whose gains in fact depend upon transactions in 
England, cannot, by any arrangement as to the mode in which orders are 
given and received or payments made, escape the liability to income tax 
imposed on any person who ‘ exercises a trade within the United Kingdom.’ 
This objection seems to lawyers clear enough, but is, we are told, much ob- 
jected to by French merchants. We do not ourselves see the unreasonable- 
ness of subjecting to the taxation of the United Kingdom every man whose 
gains are made in the United Kingdom, and who thus derives advantage 
from the good order maintained at great expense by the English govern- 
ment. But it is quite clear that the extension of international trade will 
sooner or later make requisite the establishment of some clear principle as 
to the cases in which a State may fairly tax foreign merchants. 





In Colquhoun v. Brooks, 21 Q. B. Div. 52, the Court of Appeal have 
reversed the decision technically of the Queen’s Bench Division, but in effect 
of Mr. Justice Stephen, that under Schedule D of 16 & 17 Vict. c. 34,a man 
who resides in the United Kingdom is liable to pay income tax on the whole 
of his profits derived from a trade carried on out of the United Kingdom, 
whether such profits be received by him in the United Kingdom or not. 
The majority of the Court of Appeal hold that under such circumstances a 
resident in the United Kingdom is taxable not on the whole profits of his 
business but only on such portion of them as is received by him in the 
United Kingdom. Lord Justice Fry, however, it should be noted, agrees 
with Mr. Justice Stephen and dissents from the judgment of the Court of 
Appeal. The case (which will, we are informed, be carried before the House 
of Lords) has therefore already given rise to very remarkable difference of 
opinion among judges of great eminence. It raises two questions which are 
of general importance. 

First. Is it clearly impolitic and against the spirit not of international 
law, but of international comity, or good will, that the English Crown 
should tax a resident in England on the whole of his income made from 
trade carried on elsewhere than in the United Kingdom? This is a point 
on which Mr. Justice Wills and the majority of the Court of Appeal have 
a very decided opinion. They in effect hold such taxation so opposed to 
international policy or fairness that there is a strong presumption against 
Parliament having meant to sanction such taxation. 

Secondly. Assuming that it can be shown to be impolitic or opposed to 
national comity that the Crown should tax a foreigner resident in England 
on the whole of profits made on his business wherever carried on, are the 
Courts at liberty, on the ground of policy, to restrain the general terms of 
an Act of Parliament ? 

The words of Schedule D are very strong. That Schedule imposes income 
tax ‘for and in respect of the annual profits or gains arising or accruing to 
any person residing in the United Kingdom from any.... trade.... 
whether the same shall be... . carried on in the United Kingdom or else- 
where.’ That these words do verbally cover the case of profits or gains 
made, as in Colquhoun v. Brooks, in Australia, but not transmitted to the 
United Kingdom, is practically admitted on all hands, and Lord Justice Fry 
and Mr. Justice Stephen in effect maintain that Parliament alone can alter 
the effect of absolutely clear terms used in an Act of Parliament. 

The case in short raises an important question of policy, and, as we 
venture to think, an even more important question as to the principles of 
judicial interpretation applicable to the construction of an Act of Par- 
liament. 
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Mercy tempering justice is an edifying spectacle, but a good many people 
will be of the Lord Chief Justice’s opinion that a person like the contuma- 
cious Mrs. Davies (21 Q. B. D. 236), who persists in defying the Court, is not 
a proper object of clemency, unless obstinacy argues (as perhaps it does) 
aberration of intellect. Committal for contempt is only arbitrary in the 
sense that any judicial discretion is. If a judge could not direct a person in 
contempt to be imprisoned until he complied with an order, the power of 
the Court would be seriously impaired. A gentleman who had married a 
ward of the Court without its sanction might prefer a year’s imprisonment 
to executing a settlement of her property, or a party to an action might 
find it worth his while to resist discovery. Committal is for modern prac- 
tice a necessary complement, no less than in the earlier history of the Court 
of Chancery it was the very foundation, of the jurisdiction as to specific 
performance. It is quite consistent with this to say, as Sir G. Jessel said 
in Re Clement (46 L.J. Ch. 375), that imprisonment is only to be resorted 
to where no other pertinent remedy can be found. 





Not long ago Lord Esher was protesting against rules of construction for 
wills. Now we have the Lord Chancellor in Leader v. Duffey (13 App. Cas. 
301) stigmatising them as a mode of ‘arguing in a vicious circle,’ ‘assuming 
an intention apart from the language of the instrument itself, and then 
bending the language in favour of such fallacious assumption.’ Such dicta 
are uttered under the extreme provocation of having irrelevant cases cited, 
and must not be too curiously scanned. What they really mean is that 
presumptions of meaning are not to be pressed too far. A rigid rule of con- 
struction is a contradiction in terms. If it does not yield to an evident 
contrary intention, it is a rule of law not of construction, as Mr. Vaughan 
Hawkins pointed out many years ago. A rule of construction merely 
means that the Court has, in a series of cases, attached a particular meaning 
to a word or collocation of words, and will do so again if there is no reason- 
able ground for distinguishing the former cases. The Court does so because 
such meaning is probably the true one. If 100 testators using the word 
‘children’ have meant offspring of the first generation, probably the rorst 
when he speaks of ‘ children’ means the same thing. Some assumption the 
Court must start with, and the probabilities of the assumption involved in 
a rule of construction being the true meaning increase with the number of 
times it has been found true. The difficulty is to give due weight to this 
probability consistently with a proper regard to the terms of the whole 
instrument, and to the other evidence (where there is other admissible 
evidence) of the intention of the settlor or testator. 





An owner of fixed property is under no liability to a bare licensee for 
defects in the premises unless in the nature of a trap (Corby v. //ill, 4 C. B. 
N. 8. 556). His liability for personal negligence is not so clear: but 
the bare licensee seems not much better off than a trespasser. In 7'olhausen 
v. Davies (57 L. J. Q. B. 392) a farm servant, who was unloading a cart of 
manure on the highway, threw his pitchfork into the empty cart and said 
‘Gee up,’ whereupon the horse, which was usually a quiet one but was 
admitted to have some ‘blood,’ being frightened, bolted, came racing into 
the farmyard, and knocked down a neighbour’s wife who had come to call 
at the farm. On these facts the Court held there was no evidence of negli- 
gence, in the sense of breach of duty, by the farmer which would render 
him liable in an action by the injured visitor, she being a bare licensee who 
he had no reason to suppose would be there (Batchelor v. Fortescue, 11 
Q. B. Div. 474). A runaway horse and cart on the highway is prima facie 
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evidence of negligence ( Watson v. Weekes, C. A. unreported), but what wou'd 
be negligence to persons passing to and fro on a highway may not be negli- 
gence on private premises as against a bare licensee. ‘Surely,’ said A. L. 
Smith J., ‘a man may leave his horse and cart unattended in his own yard 
or field, unless he has reason to know at the time he so leaves it that by so 
doing he is likely to injure an individual who in fact is there or is known as 
likely to be there.’ For a licensee to complain, as Willes J. said in H/oun- 
sell y. Smith (7 C. B. 731), ‘ wears the colour of ingratitude.’ He takes the 
premises as he finds them. But what if the owner of a park with wild 
cattle in it permitted people to roam about it? would it wear the colour of 
ingratitude if a licensee complained of being gored} It would seem that such a 
danger, in the absence of reasonable express warning, or knowledge otherwise 
brought home to the party injured, would come within the ‘ nature of a trap.’ 


That a man who shoots at a fowl with intent to steal it and accidentally 
kills somebody is guilty of murder, is a doctrine that does not commend itself 
to common sense (more especially as the doctrine depends on the fowl being a 
tame and not a wild one) ; but Lord Coke treats it as undoubted law, and Lord 
Bramwell in Reg. v. Horsey (3 F. & F. 287) laid down the law to the jury 
that where a person in the course of committing a felony caused the death 
of a human being, that is murder. For the credit of English jurisprudence 
it is satisfactory to find Stephen J. in Reg. v. Serné (16 Cox C. C. 311) 
doubting very much whether the law is so. Instead that learned judge thinks 
it would be proper to say that ‘any act known to be dangerous to life and 
likely in itself to cause death, done for the purpose of committing a felony 
which causes death, is murder. For instance, if a man intending to commit 
a rape on a woman, but without wishing to kill her, squeezed her by the 
throat to overpower her and in so doing killed her, that would be murder.’ 
Setting fire to a house to get the insurance money without regard to the 
lives of the inmates (the crime charged in Reg. v. Serné) is of course murder 
if any of the inmates is burnt to death. It is very desirable that the 
criminal law should not be at variance with the moral sense of the com- 
munity. Doubting is a convenient first step towards getting rid of archaic 
portions of the law. We may add that the books of authority are not even 
consistent in absurdity on this point. A fires a pistol at B under such provoca- 
tion that if he killed B it would be only manslaughter. The bullet strikes and 
kills Y. By Coke’s rule this should be murder: but there can be no doubt 
that the offence is manslaughter, and so it is laid down by Sir Michael Foster. 





A stipulation in a bill of lading exempting the shipowner from liability 
for loss or damage arising from the negligence of the master and crew is 
invalid by American or at least by Massachusetts law; by English law it is 
valid and, surprising as it may seem that shippers should submit to it, 
common. In Re Missouri Steamship Co. (58 L. T. R. 377) a cargo of cattle 
were shipped by an American citizen at Boston on a British ship under a bill 
of lading containing such a stipulation for exemption. The ship was 
stranded on the Welsh coast, and thereupon the question arose which law 
was to govern the contract, the lex loc? contractus or the law of the flag. 
Contracts for carriage by sea are presumed to be governed by the law of the 
flag (Lloyd v. Guibert, L. R. 1 Q. B. 115). Lloyd v. Guibert was a case of a 
British subject chartering a French vessel at a Danish port in the West 
Indies for a voyage to Liverpool. In P. & O. Steamship Cv. v. Shand 
(3 Moo. P. C. Cas. 272) both parties to the contract were British subjects, 
and the contract was made in England. There was more against the 
presumption in Re Missourt Steamship Co,, but not enough to rebut it. It is 
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a fair inference that the parties in such a case intend the contract to be 
governed by the law which gives validity to the exemption and not by the 
law which vitiates it. 


It is not easy to find any clue to the labyrinth of cases on what is an 
‘ interest in land’ within s. 4 of the Statute of Frauds. Why, for instance, 
should a sale of growing fruit be a contract for an interest in land (Rodwell 
v. Phillips,g M. & W. 501), and a sale of growing potatoes not (vans v. 
Roberts, 5 B. & C. 829)¢ If the earth is a warehouse for sold timber 
(Marshall v. Green, 1 C. P. D. 35), why should it not be for sold grass 
(Carrington v. Roots, 2 M. & W. 248)? Not much help is to be got out of 
the latest case (Lavery v. Pursell, 57 L. J. Ch. 570), deciding that the sale of a 
house to be pulled down and taken away for building materials is a contract 
for an interest in land. Mr. Justice Chitty, having the instincts of a 
conveyancer, could not get over a house being a hereditament. All these 
difficulties have come in the first instance from not having adopted Mr. Jus- 
tice Littledale’s common-sense construction of the section as meaning land 
taken as land, and next from not fixing attention on what is the real 
subject-matter of the sale. Of course it is in each case a question of the 
construction of the contract, but a person who buys growing potatoes 
simpliciter contracts for potatoes, not for potatoes plus so much soil. 
Whether the buyer or seller severs the thing sold cannot signify, though 
the distinction has been often taken. A license to enter and cut sold 
timber does not make the contract one for an interest in land (Smith v. 
Surman, 9 B. & C. 573): why should a license to enter and remove 
building materials? Every part of the house, like every tree, becomes 
the purchaser's goods as and when it is turned into goods by severance; the 
contract operates on it, parcel by parcel, until the whole is removed. There 
is no more difficulty than in the case of a license to ‘a man to eat my meat, 
or to fire the wood in my chimney to warm him by’ (Vaughan 351). 








The second volume of the publications of the Selden Society, which like 
the first will be edited by Mr. F. W. Maitland, will consist of selections from 
the earliest manorial rolls extant. The Council of the Society will be 
grateful for information as to the existence of any rolls of the reigns of 
Henry IIT and Edward I. It is by no means unlikely that, besides the 
early court rolls which are known to be extant in public libraries, and 
which have been more or less examined, there are unexamined ones in 
collegiate and other corporate libraries, or in private hands. Information 
may be sent to the Honorary Secretary, Mr. P. E. Dove, Lincoln’s Inn, 
or to the Editor of this Review. 








The University of Bologna having been enabled by special Royal Decree to 
confer degrees honoris causa, on the occasion of its octocentenary, in each of 
its four Faculties, degrees were accordingly conferred by the Faculty of Law 
upon the following persons :—Asser, T. M. C., Amsterdam; Bar, L. von, 
Géttingen ; Bufnoir, C., Paris ; Brunner, E., Berlin ; De Parieu, E. E., Paris ; 
Dietzel, E., Dorpat ; Fischer, J., Bonn ; Field, D. D., New York ; Fitting, 
E., Halle; Friedberg, E., Leipsic; Gneist, R., Berlin; Goldschmidt, L., 
Berlin ; Hinschius, P., Berlin ; Holland, T. E., Oxford ; Holtzendorff, F. 
von, Munich; Jourdan, A., Aix; Ihering, R. von, Gittingen; Lucas, C., 
Paris; Lorimer, J., Edinburgh ; Leroy, B. P., Paris ; Maassen, F., Vienna; 
Mommsen, T., Berlin; Rivier, A., Brussels ; Roscher, W., Leipsic; Randa, 
A., Prague; Schulte, F., Bonn; Stein, L. von, Vienna; Thonissen, J., 
Louvain ; Windscheid, B., Vienna; Unger, J., Vienna. 
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The English Historical Review. No. 11, July 1888. London: Long- 
mans, Green & Co. 


The Suitors of the County Court (F. W. Maitland)—The West-Saxon 
Conquest of Surrey (H. E. Malden)—Hrotsvitha of Gandersheim (W. H. 
Hudson)—The Early Life of Thomas Wolsey (T. W. Cameron)—The Great 
Condé (S. Breck Perkins). 


The Journal of Jurisprudence. Vol. XXXII. Nos. 379-381. 1888. 
Edinburgh : T. & T. Clark. 


No. 379. The Valuation Acts, —The Royal Commission on Loss of Life 
at Sea, I1— Compensation to Publicans—The Civil List—A Strange 
Rencontre. 

No. 380. The American Copyright Bill—Breach of Promise—The Valua- 
tion Acts, II—Bookmakers and American Copyright—The Lost Diary ; or, 
the ‘ Devil's Temptation ’—Criminal Liability of Employers— Poetry : Con- 
ditio Defendentis. 

No. 381. Mr. Parnell v.‘ The Times’—Duties of Nautical Assessors at 
Board of Trade Inquiries—Lord Kames, and the Realization of his proposed 
Reforms in Scottish Law—Sunday Sailing—The Lost Diary; or, the ‘Devil’s 
Temptation,’ II—Lawyers and Partisanship—Eviction of Railway Passengers 
not producing Tickets. 


The Scottish Law Review. Vol. IV, Nos. 43-45, 1888. Glasgow: W. 
Hodge & Co. 

No. 43. The Double Sheriffship—Mr. Caldwell’s Law Agents Bill—Law 
Agents and Notaries—{mportant Amendment of the law relating to Stamp 
duties. 

No. 44. Presumption of Life, etc. 

No. 45. Property v. Possession—Some Traits in the Law of Diligence. 


The Canada Law Journal. Vol. XXIV. Nos. 11-14, 1888. Toronto: 
J. E. Bryant & Co. 


Progress of the Torrens System of Registration—The Value of Women 
(R. V. Rogers)—The Devolution of Real Estate—Legal Education. 
The Canadian Law Times. Vol. VIII, Nos. 10-12, 1888. Toronto: 
Carswell & Co. 
Ancillary Grants cf Probate and Letters of Administration—Pagan Mar- 
riages—The Remedy against a Preferred Creditor—Wills of Married Women 
—Ontario Legislation, 1888. 
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The Cape Law Journal. Vol. V, Part IIT, 1888. Seteseieiie Cape of 
Good Hope: for the Incorporated Law Society, J. Slater. 


The Theory of the Judicial Practice: Arrests, 1I—Insanity in its relation 
to Contract—Notes on some Controverted points of Law—Debentures— 


The Ballot. 


Political Science Quarterly. Vol. II, Nos. 2-3, 1888. New York: Ginn & Co. 


Control of Immigration (R. M. Smith)—Surplus Revenue (C. F. Ran- 
dolph)—Reform of the Federal Service (F. P. Powers)—The State and the 
Poor (H. W. Farnam)—The English Local Government Bill (F. J. Goodnow) 
—The German Emperor (J. W. Burgess)—Economic and social aspect of 
Trusts (F. Gunton)—Inequality of the States (W. A. Dunning)—Suspension 
of Habeas Corpus during the war of the Rebellion (Sydney G. Fisher)— 
Constitutions of the State of New York (J. H. Dougherty). 


The New Jersey Law Journal. Vol. XI, Nos. 6-8, 1888. Somerville, N. J.: 
Honeyman & Co. 


The Medico-Legal Journal. Vol. V, No. 4, 1888. New York. 


Inaugural Address (Clark Bell)—Medical Jurisprudence of Inebriety 
(E. C. Mann, M. Ellinger, L. W. Baker, M. Louise Thomas, and Lucy M. 
Hall)—Best methods of Capital Punishment (Illustrated) (J. M. Bleyer)— 
Inebriety (Rev. W. Tucker)—Criminal Jurisprudence (P. Bryce). 


Journal du Droit International privé. Par M. Clunet. Paris: 1888. 
15° Année. 

Nos. 3-4. La question des étrangers en France au point de vue écono- 
mique (Leroy-Beaulieu)—Compétence des Tribunaux a |’égard des souverains 
et des Etats étrangers (Gabba)—Condition faite aux étrangers créanciers de 
la succession d'un sujet ottoman (Salem)—Légitimation des enfants naturels 
par mariage subséquent en droit international privé (Stocquart)—Questions 
relatives a la propriété littéraire en Allemagne et en Angleterre dans les 
rapports internationaux (Chavegrin)—Obligation pour les sociétés britan- 
niques en France de faire agréer un francais responsable de limpét 


(Barclay). 


Nos. 5-6. Compétence de la juridiction mixte dans les contestations 
entre les indigénes et ]'Etat en Egypte (Padoa-Bey)—Contrefagon des 
ceuvres artistiques et littéraires étrangéres aux Etats-Unis (Valadon)— 
Condition des sociétés étrangéres en Italie (Danieli)— Négociation a 
létranger de titres au porteur perdus ou volés (Vincent)—Situation des 
étrangers en Portugal dans le nouveau code de commerce (Lehr)—Propriété 
littéraire 4 propos de la musique d'un ballet. 


Bulletin de la Société de Législation Comparée. 19° Année. Nos. 5-7, 
1888. Paris. 


Trustees in Bankruptcy, in France and abroad (Serville)—The London 
Congress, 1887, for the reform and Codification of the law of nations 
(Lachau)—The Montenegrin Civil Code (Bogisi¢)-- Bankruptcy Legislation 
in Belgium, Italy, and Spain (Thaller)—Le jury correctionnel dans les 
centons de la Suisse romande (Leloir)—The marriage customs of the Mor- 
lachians (Dalmatia) (Pappafava, tr. by P. David) —The Zadrugas in Croatia 
(Rivitre)—Legislative Chronicle: Germany, France, and Portugal—The 
Italian mercantile marine Code (Prud’homme). 
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Annales deV Ecole libre des Sciences Politiques, 3° Année. No.3. Paris: 1888. 

Les origines de la constitution allemande (Lebon)—L incidence des impéts 
sur l'intérét des capitaux (Delatour)— L’Afrique ¢quatoriale: Ogooué, 
Congo, Zam)heéze (suite et fin) (Poinsard)—La politique frangaise au congrés 
de Rastadt, 1797-1799 (Kechlin)— Du frai des monnaies, spécialement dans 
P'Union latine (Fauchille)—La conférence internationale des sucres—Ana- 
lyses et comptes rendus—Chronique de |’Ecole—Mouvement des périodiques 
(Poinsard). 
Annales de Droit Commercial. 2*™¢ Année. Nos. 3-4. 1888. Paris. 

Quelques mots sur la faillite en droit international privé (Weiss)—Articles 
105 and 108 of the Code of Commerce (Péronne)—German (Bankruptcy) 
and Swiss industrial and commercial law and legislation (Kohler)—The 
Spanish Code of Commerce, ete.—Souscription d’actions non libérées comme 
emploi des deniers d'un mineur (Buchére)—De I‘insaisissabilité des polices 
d’assurance sur la vie (Labbé). 
Zeitschrift fiir das Privat- und Offentliche Recht der Gegenwart. Vol. XV. 

No. 4. Vienna. 

The legislative treatment of fundamental error in contracts (Unger)—— 
Questions on priority of mortgagees (Burckhard)—Duelling as a criminal 
offence (Zucker). 


Zeitschrift fiir Deutschen Civilprozess. Vol. XII, No. 3. 1888. Berlin: 
Carl Heymann. 
Ueber die Vertagung einer miindlichen Verhandlung nach der Civil- 
prozessordnung und nach § 48 des Gerichtskostengesetzes (Barkhausen)— 
Der Rechtsschutz des Beklagten gegen Theilklagen (Muskat). 


Zeitschrift fiir die Gesamte Strafrechtswissenschaft. Vol. VIII. Nos. 4-5. 
1888. Berlin und Leipzig: J. Guttentag. 

The International Prison Congress in Rome, 1885 (Kéhne)—Erliuterung 
des Artikel 49 Absatz 3 der preuszischen Verfassung (Siebenhaar)—Uber 
Handeln und Handlungseinheit, als Grundbegriffe der Lehre vom Verbrechen 
und von der Strafe (Biinger)—Einige iltere Leipziger Schéppenspriiche in 
Strafsachen und Abnliches (Distel). 

Centralblatt fiir Rechtswissenschaft. Vol. VII, Nos. 10-12. 1888. Stuttgart. 

Reviews. 

Beitrige zur Erliuterung des Deutschen Rechts. Vol. XXXII. Nos. 4-5, 
1888. Berlin: Franz Vahlen. 

Ueber die juristiche Natur des Anfechtungsrechts (Meisner)—Das Ver- 
sicherungsrecht, etc. (Scherer)—Der Begriff des Klagegrundes (Staub)—Zur 
Lehre von der Sicherheitsleistung (Cohn)—The German Civil Code (Kloep- 
pel and others)—Cases in modern German Law. 

Zeitschrift fiir das Gesammte Handelsrecht. Vol. XXXIV, New Series. 
Vol. XX, Nos, 1-2. 1888. Stuttgart: Ferdinand Enke. 

Nach dreiszig Jahren (Goldschmidt)—Die Elektrizitét im Recht (Lude- 
wig)—Lex Rhodia und Agermanament (Goldschmidt)—Erben eines Gesell- 
schafters in der Off. Handelsgesellsch. (Viezens). 
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